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BOOK II. 

op THE ENGLISH GOVERNMENT FROM THE REIGN 
OF WILLIAM THE CONQUEROR, TO* THE ACCES- 
S^ON OP THE HOUSE OF STEWART. 

T he political hlftory of this extenfive 
period may be fubdivided into three 
parts ; the firft extending from the Norman 
conqueft to the end of the reign of Henry 
the third ; the fecond, from the beginning of 
the reign of Edward the firft, to the acceflion 
of Henry the Icventh ; and the third, compre- 
hending the reigns of the Tudor family. In 
each of thefe parts we fhall meet with j ro- 
greffive changes in the Englifli conftitut.on, 
which appear to demand a feparate '"xamina- 
voL. II. B tlon/ 



: VIEW OP THE ENGLISH GOVERNMENT. 

tion, and which, being analogous to fuch as 
were introduced, about the fame time, in 
the other European governments, may be re- 
garded as the natural growth and developer 
ment of the original fyftcm, produced by the 
peculiar circumftances of modern Europe. 


CHAP. 



K ^ ) 


CHAP. I. 


The Norman Conqucjl. — Progrefs of the feudal 
Syfem. — View of the fa>eral Reigns before 
that of Edward I. — The great Charter, and 
Charter of the Eoref, 

W ILLIAM the conqueror afeended the 
throne of England, partly by force of 
arms, and partly by the voluntary fubmiffion 
of the people. The great landed eftates, ac- 
quired by a few individuals, towards the end of 
the Saxon government, had exalted particular 
nobles to fuch power and fplendor, as ren- 
dered them, in fome degree, rivals to the 
Sovereign, and even encouraged tnem, upon 
any favourable emergency, to atpire to the 
crown. Among thele, under the feeble reign 
of Edward the confeflbr, we may diftinguifli 
Godwin earl of Weflex, who had become f |r- 
midablc to the monarch ; and, after the death 
of that earl, his Ipn Harold, who, at tjje fame 

B 3 time 
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time that his poiTeffions were not lefs exten- 
iive than thofe of his father, being endowed 
with fuperior abilities, and much more amiable 
dllpofitions, appears to have attained a degree 
of influence and authority which no Englifli 
fubjcil had ever enjoyed. He became, of 
courfe, an objedl of jcalouly to Edward ; who, 
in the decline of life, and ha-, ing no children, 
was anxious to exclude this nobleman from the 
throne, by fecuring the fucceffion to one of 
%is own kindred. Edward himfelf was pro- 
perly an ufurper, having feized the crown to 
the prejudice of his elder brother’s fon, the 
undoubted lineal heir. This prince being now 
dead, the right of inheritance devolved upon 
his fbn, Edgar Atheling, whofe tender age, 
and flender abilities, appeared to difqualify 
him, in luch a critical conjund;ure, for wield- 
ing the feeptre over a fierce and turbulent 
people. In thofe diforderly times, the line of 
hereditary fucceffion, though not intirely dif- 
regarded, was frequently broken from parti- 
cular accidents rperfons incapable of defending 
thi fbvereignty, were commonly deemed un- 
worthy to obtain it ; and the recommendation, 
or tt’/V/, of the reigning prince was always 

held 
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held to be a ftrong circumftance in favour of 
any future competitor for the tucceflion. 

Edward the confeflbr had refided four and 
twenty years in the court of Richard the fe- 
cond, duke of Normandy, his maternal uncle ; 
by whom, in the (hort reign of his brother 
Edmund Ironfide, and during the ufurpation 
of the Danifli monarchs, he was generoufly 
educated and protected. By remaining, for fb 
long a period, in a foreign country, where he 
was carelTed, and treated with every mark of 
diftin<5lion, the Englifh prince was led to form 
an attachment to the people, w'hoie progrefs 
in arts, government, and manners, furpaffed 
that of his own countrymen ; and he ever 
retained a grateful remembrance of the holpi- 
tality and kindnefs which he had experienced 
in the family of his kinfman. When he 
mounted the throne of England, a communi- 
cation was opened between the two countries ; 
and an intimate connexion fubfiflcd between 
the refpedive fovereigns. Multitudes of Nor- 
mans reforted to the Englilh court, in exp^rc- 
tation of preferment; many individuals of tl|at 
country obtained landed poffeflions in Eng- 
land; and many were promoted to o^ces of 

B S great 
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grc^t dignity, both in church and ftate. Thefc 
foreigners, who ftood fo high in the favour of 
the ibvereign, were imitated by the Englilh 
in their drels, their amufements, their man- 
ners, and cuftoms. They imported alfo the 
French language ; which had ^or Ibme time 
been adopted by the Normans ; and which, 
being regarded as a more improved and elegant 
diale£l than the Saxon, became faftiionable in 
England, and was even employed, it is faid, 
in the A^’^ritings and pleadings of lawyers. 

The dutchy of Normandy having defccnded 
to William, the natural fon of Robert, and 
nephew of Richard II. the affections, as well 
as the policy of Edward, made him caft his 
eyes upon that prince, his neareft relation by 
the mother, and the moft able and accom- 
pliflied warrior of his time, as the mofl proper 
perfon to fucceed him in the throne. His 
illegitimate birth, was, in that age, an objec- 
tion of little moment ; fince it had not pre- 
vented him from inheriting the dukedom of 
Normandy ; and lince a fimilar ftain is obferv- 
ab) ; in the line of our Saxon kings. Some 
hif.orians have afferted, that the Englifh mo- 
narch actually made a will, by which he be- 
queathed 



progress oe feudal system, &c, ^ 

queathed his cfown to the duke of Normandy ; 
and that this deed was even ratified by the 
Hates of the kingdom. But whether fuch a 
tranfadion was really executed, appears ex- 
tremely doubtful. It is certain, however, that 
Edward had publickly declared his intentions 
to this purpofe ; that William, in confcquencc 
of fuch declaration, had openly avowed his 
pretenfions to the crown of England; and that 
Harold himfclf, being upon a vifit to the Nor- 
man court, and having received a promife of 
the duke’s daughter in marriage, had taken a 
folcmn oath to fupport his title. An, artifice 
which was put in practice, with relation to that 
oath, in a contract between two of the moft 
conijMCuous perfonages of the age, is worthy of 
attention, as it exhibits a ludicrous picture of 
the fuperftition to which the minds of men 
were then univcrfally fubjedted. William fe- 
cretly conveyed under the altar upon which 
Harold was to fwear, the bones of fbmc of 
the moft revered martyrs ; and after the oath 
was taken, fhewed the relics' to the affrighted 
nobleman ; who difeovered, with equal c )n- 
cern and indignation, that he was enfnared 
into a much ftronger obligation tha i he had 

B 4 intended 
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intended; and that his future breach of pro- 
mise would be'produdive of more fatal confe- 
^uences than he had been aware of. 

By what fpecies of cafuiftry Harold after- 
wards endeavoured to fatisfy his confcience 
with relpedt to the violation of this oathj* 
which had, indeed, been in fome degree ex- 
torted from him, we have no information ; 
but, in fad, he negleded no opportunity of 
increafmg his popularity, and of ftrengthenlng 
his connexions among the nobility; fo that, 
upon the death of Edward, he found himfelf, 
-before his rival could take any mcafures for 
preventing him, in a condition to obtain pof- 
feffion of the throne, and to bear down every 
appearance of oppofition. The duke of Nor- 
mandy was not of a temper to brook this dif- 
appointment, and tamely to rclinquifli his 
pretenllons. He colleded a great army, com- 
pofed not only of fuch forces as could be levied 
in his own dominions, but of all thofe delpe- 
rate adventurers whom the profped of plunder, 
and of military reputation, allured to the ftand- 
ard of fo celebrated a leader. The battle of 
HaTings, in which Harold and his principal 
adherents were llaln, put an end to the flrug- 

gle. 
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gk, and left the vlftorlous general without It 
competitor. This declllve adion was followed 
by a fpeedy fubmiflion to his authority ; and 
the chief of the nobility and clergy, together 
with Edgar Athcling himlelf, having made an 
offer of the vacant throne, he was crowned at 
Weliminfter Abbey, with the ufual folcmni- 
ties. It is worthy of notice, that, on this oc- 
cafion, he took the fame oath which had for- 
merly been adminiftered to the Saxon kings, 
that he would maintain the ancient funda- 
mental laws of the kingdom to which 
there was added a particular claufe, fuggefted 
by the peculiarity of the prefent circumftances, 
that he would diftribute juftice impartially 
between his Englifli and his Norman fub- 
jeds.” 

The crown of England having thus been 
tranfmitted to a foreign family, William, ac- 
cording to tlie barbarous Latin of thofe times, 
received the title of conqnajior-, which has, 
without much propriety, been tranflated the 
conqueror. It imported merely an acquirer, in 
contradifllndion to a perfon who inherits by 
lineal defeent, correfponding to the fenfc in 

which 
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wlikli, by the pfefent law language of Scot- 
ilttid, cmquejl is oppofed to heritage*. 

Whether the acceffion of this monarch is to 
be Confidered in the light of a real conquefi: 
by force of arms, unfupported by any other 
circumflancc, would be a frivolous queftion, 
were it not for the ferious and important con- 
fequences which have, by Ibme authors, been 
connected with that fuppofition. It is main- 
tained, that if William intirely conquered the 
kingdom, he could be under no reflraint in 
modelling the government ; that he, accord- 
ingly, overturned altogether the ancient con* 
ftitution ; and in place of that moderate lyftem 
w'hich had grown up under the Saxon princes, 
introduced an abfoiute monarchy. The fup- 
pofition itfelf is no lefs remote from truth, than 
the conclufon drawn from it is erroneous. 
It was the party of Harold only that was van- 
quifhed by the arms of the Normans ; and had 

* “ Coiiqucjius id quod <\ parentibus non acceptum, fed 

labore pretio vel parlimonia comparatum pollidemus— 
“ nine Gulicl I. nnqwjlor dicitur que Angliam conquifi- 
“ \ t, i. e. acquifivif, r;jRCHA5i:n ; non quod fubegit.” 
Spcim. GlofTar. v. Conqueftus. See alfo Skene, de verbor. 

fgn- 

it 
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it not been for the ufurpation of that noble- 
man, William would probably have met with 
no oppolltion to his claim. After the defeat 
of Harold, there was, bciide the duke of Nor- 
mandy, no other candidate able to hold the reins 
of government. Even fuppofingWilliam tohavc 
completely conquered the whole of the Engiifli, 
his conqueft, furcly, was not extended o\cr 
thofe Norman barons, the alTociates and com- 
panions of his enterprize, to whom he was 
chiefly indebted for his fuccefs. When thofe 
powerful chieftains obtained pofleflions, in 
England, proportioned to their Icveral merits, 
and became grandees of the kingdom, it is not 
likely that they would willingly relinquifli tlie 
independence which they had enjoyed in tiicir 
own country, or that they would regard the 
affiftance they had given to their duke, in 
raifing him to be a great king, as a good reafon 
for enflaving them*. 

* The dutchy of Normandy was at that period governed 
Kke moft of the other feudal countries of Eurojx: ; and the 
duke, at the same time that he was a feudatory of the 
king of France, enjoyed a very moderate authority ' ver 
his Norman vaflaU. In particular, he could neither make 
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But, however this he, nothing is more deaf 
in point of fad, than that William was far 
from wifliing to hold himlelf up to the people 
of England in the light of a conqueror. Like 
every wife prince, who has employed irregular 
and violent meafures for obtaining the fove- 
rcignty, he endeavoured as much as poffible to 
cover every appearance of ufurpation ; and was 
willing to exercife his power in the manner 
moft likely to fecure the continuance of it* 
He was adive in reftraining his Norman fol- 
lowers from committing depredations on the 
Englifli, and in preventing difputes between 
the individuals of thofe different nations. 
The partifans of Harold, who had diftinguifhed 

laws, nor impose taxes, without the consent of the barons, 
or principal land-holders of the dutchy. This appears 
from the Latin customs of Normandy, printed at the end 
of the old French edition of the Coujlimiier de Normandy^ 
in the preface to which it is faid; Qiioniam leges et in^- 
stituta qux Normanorum principes, non sine magna 
provisionis industria prselatorum, comitum, et baronum, 
nec non et cajterorum virorum prudentum consilio, et 
assensu, ad salutem humani foederis statuerunt.’^ [Tyr** 
reFi Bibliotheca Politica, dial. lo. Also many instances of 
Norman great coiAicils, collected by Brady.] 


them 
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thcmfelvcs by fupporting his caufc in the fields 
were, doubtlefs, deprived of their pofTeflions ; 
but the reft of the Englilh, who fubmitted to 
the authority of the monarch, were treated with 
marks of his favour and confidence. Many 
of thofe who had been in arms againft him, 
were overlooked or forgiven ; and the people 
in general received afluranccs of his protedlipn. 
London, and the other cities of the kingdom, 
W'crc confirmed in their immunities and pri- 
vileges. Even Edgar Atheling himfelf, the 
lineal heir of the crown, w'as permitted to live 
in fafety, and to retain the eftate and honours 
which had formerly been conferred upon him. 
Juftice was every where adminiflered, not only 
with great impartiality, but by tempering cle- 
mency w ith feverity ; and, the public tran- 
quillity being thus, in a fliort time, perfetlly 
reftored, the government under the new fove- 
reign proceeded, without interruption, in its 
former channel.* 

* Several historians, who write near that period, consider 
"William’s advancement to the English throne as the cfl'eiit 
of a formal election. "Williani of Poidtou, this king’s cliap- 
lain, gives the following account of it : “ Die ordina ioni 

decreto locutus ad Anglos coneedenti sermone Eboraci 

Archiepiscopus, sapiens, bonus, elot^uens, an consentirent 

“ cun# 
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Bat though the conftitutlon was far from 
converted into an abfolute monarchy, 
by virtue of an immediate conqueft, a confidcr- 
able change was, about this time, introduced, 
both in the ftatc of landed property, and in th® 
authority of the fovereign. For this change, 
the country, during the latter part of the 
Anglo-Saxon government, had been gradually 
ripened and prepared. When by the frequent 
converfion of allodial into feudal eftates, the 
fmall proprietors of land were at length reduced 

eum slbi dominum coronari inquifivit *, protestati sunt 
hilarum consensum unlvcrsi miuime bsesltantes, ac si 
coelitus una mente data, unaqiie voce, Anglorum, quam 
facillimc Normanni coiisonuerunt sermocinato apud eos, 
ac sententlam praecunctatoriiim Cotistantini Praesule, sicj 
elect urn consecruvit Archiepiscopus,” &c. 

Odericus Vltalls, who Jived in the reign of William Ru- 
fus, speaks of the same event as follows : Dum Aldrcdus 
Prxsul alloqueretur Anglos, et Godofredus Constanti- 
niensis Normannos, an concedcrent Gulielmum regnare 
super se, et unlversi consensum hilarem protestarentur 
una vocc non iinius lingux locutione/’ 

Gill. Gcmeticensis, in his history of the dukes of Nor- 
mandy, agrees with the two authors above quoted, Ab 
on nibus,” says he, turn Normannorum, quam An- 
‘‘ glorum roceribus rex est electus^^ &c, Tyrrefs Biblio*^ 
theca Polit. dial. lo. 


into 
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Into the condition of military fbrvants, thc^ 
great lords, who remained at the head of cx- 
tcnfive ditlridls, were brought into a more 
direct oppofition and rivallhip to one another. 
Their eftates, by gradual enlargement, weijB 
become contiguous ; and thofe intermediate 
pofleffors, whom they had formerly been em- 
ployed in fubduing, were now diftributed upon 
cither fide, and ready to atlift their retpec- 
tive fupcrlors in their mutual depredations. 
Thofe hereditary fiefs, whicli had been fcatter- 
cd over a multitude of individuals, were now 
concentered in a few great leaders ; who felt a 
ftronger incitement to the cxercife of recipro- 
cal hoflilitics, as well as the capacity of profe- 
cuting them with greater vigour and perfeve- 
rance, according as their power, together with 
their pride and their ambition, had been aug- 
mented. The public magiftratc was often 
unwilling to interfere in reconciling their dif- 
ferences, and was even plcafcd to fee their force 
wafted and broken by their mutual ravages. 
The greater nobles \\ ere thus permitted to in- 
jure and opprefs one another at their own dif- 
cretion ; and, being expofed to fuch difficulties 
and diftrefles as had formerly been fuftained by 

the 
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the proprietors of fmall eftates, were obliged 
to extricate themfelves by fimilar expedients. 
They ciideavoured to provide againffc the dan- 
gers which threatened them, from the inva- 
fion of fome of their neighbours, by forming an 
alliance with others ; or, if this rcfource had 
proved ineffedlual, by courting the favour and 
ii^citing the protedlion of the king. Nothing 
lefs than the power of the crown was capable, 
in many cafes, of delivering them from their 
embarraffment ; and, in order to procure that 
relief which their fituatlon required, it was 
Jiecefl'ary that they fhould promife, upon their 
part, a return of good offices. If they were 
anxious to enjoy that fecurity which he bellow- 
ed upon his immediate retainers, they could 
not decently withhold from him the fame 
homage and fealty, or refufe to perform the 
fame fervices. They found, in a word, that 
it was expedient for them to refign their allo- 
dial property, and to hold their eftates by a 
feudal tenure as vaftals of the crow n. 

The political theatre, at that time, exhibited 
a ftequent repetition of the fame parts by dif- 
ferent aftorsl ‘ Thofe opulent individuals, who 
had formerly been in a condition to oppreft 

their 
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their neighbours, and force them into a (late 
of dependence upon the ibvereign, were, by a 
different combination of rival powers, or by an 
alteration of clrcurnffances, rendered, on other 
occafions, incapable of maintaining their owrt 
independence ; and being, in their turn, in- 
duced to fupplicate the interpofition of the 
crown in their lavour, were obliged to purchAfe 
it by the fimc terms of fubmiflion. As thc/e 
refignations of land were in the higheft degree 
advantageous to the fovereign, wc can have no 
doubt that the influence of the court would be 
uniformly exerted, and that every polTiblc ar- 
tifice would be employed, in promoting them. 
The great nobles W’erc thus rendered fiihordi- 
nate to the crown in the fiimc manner as the 
inferior free people had become I'ubordlnate to 
the nobility ; the whole kingdom w'as united 
in one extcnfive barony, of which the king be- 
came the fuperior, and in fomc mealuie the 
ultimate proprietor ; and the feudal t^flem, as 
it is called, of which the foundations had been 
laid feveral centuries before, was at length en- 
tirely completed. > 

From the ftate of England, aoout the ac- 
ceffion of the Norman race of kings, a change 
VOL. U. 0 of 
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of dhl« nature was likely to have happened ; 
though it was, undoubtedly, promoted and ac- 
celerated by the peculiar circum fiances of 
William the conqueror. From the great abi- 
lities of that prince, as well as from the manner 
in which he afeended the throne, he became 
polTefled of uncommon perfonal influence ; 

by his uniting the dutchy of Normandy 
to the crown of England, the royal demefnes, 
and the public revenue, were greatly extended. 
But above all, the numerous forfeitures, incur- 
red by the partifans of Harold, and by fuch as 
were incited to adls of rebellion, during the 
courfc of William’s reign, enabled the fovc- 
relgn to acquire a prodigious landed territory 
in England ; part of which he retained in the 
pofTeffion of the crown ; and the reft he be- 
llowed upon his favourites, under condition of 
their performing the feudal fervices. 

It mull not be overlooked, that this feudal 
policy was extended to the greater cccleliaftical 
benefices, as well as to the eftates of the laity. 
The bifliops and abbots became immediate 
valTals of the crown ; and, though not bound 
to the king for perlbnal fervlce in war, were 
obligco to fupply him with a number of mili- 
tary 
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tary tenants proportioned to the extent of tiheif 
pofleffions. Notwithftanding the great influ- 
ence of the clergy, fupported by the Romaa 
pontiff, who flrongly remonftrated agaihft this 
innovation, yet, as ecclefmftical benefices were 
enjoyed only for life, thofe churchmen who ex- 
pelled preferment from the crown were, with- 
out much diliiculty, prevailed upon to 
of a benefice, under fuch general conditions as 
now began to be impoled upon all the great 
proprietors of land. 

The change which was thus elfcdled in the 
flate of the great nobles, was fur from being 
peculiar to England. It was extended, nearly 
about the fame time, over all the !■ ingdoms in 
the weftern part of Europe ; and in mofl of 
them, w'as the refult of no contjueft, or violent 
effort of the fovereign, but aj)]^cars to have pro- 
ceeded from the natural courfe of the feudal 
governments. 

In France the great barons apjvear to have 
become the immediate vaffals of the crown, 
in the time of Hugh Capet ; w hofc reign began 
about eighty years before the Isonnan con- 
queft ; and who obtained the regal dignity, 
w ithout any appearance of difordcr or \ lolence, 

c 2 by 
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the free elcdlion of the national affembly. 
'I^e feudal inftitutions having been completed 
in that kingdom, of which Normandy con- 
ilituted one of the principal baronies ; it is 
likely that William, when he came into Eng- 
land with a train of Norman vallals, found it 
the more eafy to eftablifh that fyftcm, be- 
GaiMde his followers had already been acquainted 
with it in their own country. 

In the German empire many powerful 
barons became vafTals of the emperor, as early 
as the reign of Otho the Great ; who had likc- 
wife been advanced to the fovereignty, not by 
force of arms, but by the voice of the diet. 
From particular caufes, however, the feudal 
fubordination of the nobility was not rendered 
fo univerfal in Germany as in other European 
countries."* 

By 

* Concerning tlic time when the feudal system was in- 
troduced into England, authors of great note have enter- 
tained very different opinions. Lord Coke, the judges of 
Ireland who gave their decision upon the case of defective 
titles, Mr. Selden, the author of the M'lrrotr des Justices^ 
and many others, suppose that it was established under the 
Anglo-Saxon government. I.ord Hale, Mr. Somner, 
Camden, Dugdalc, Matthew Paris, Bract on, maintain that 

it 
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By tills alteration in the ftate of landed pro**^ 
perty, the power of the crown was undoubtedly 
increafed ; but it was not Increafed in fo great 

a proportion 

It was unknown before the Norman conquest. — Sir Henry 
Spelman, in bis Gloffary, seems to hold this last opinion ; 
but in his posthumous treatise he explains his meaning 
be, only that fiefs did not become hereditary^ so as to yiiild 
feudal incidents, before the reign of William the conqueror. 
The opinion which I have delivered above seems to account 
for these opposite conjectures. It seems impossible to deny 
that there were fiefs among the Anglo-Saxons : on the other 
hand, it appears equally clear that there were many allodial 
estates principally in the hands of the great nobility. No- 
thing therefore remained for William, towards completing 
the feudal system, but the reduction of these last into a 
state of vassalage. 

We find accordingly, that, in the twentieth year of his 
reign, this monarch, ha\ing finished a survey of all the 
lands in the kingdom (except those of Northumberland, 
Cumberland, and Westmoreland) summoned all the great 
men and land holders, to do homage and swear fealty to 
him. 'fhe expression used in the Saxon Chronicle, in 
mentioning this fact, is, Proccri <, el ovines pradiu tenentes^ se 
illi suhdedtre, ejNsqi/e fueii sunt vussalli. Having become 
vassals of the crown, at that time, it may be inferred they 
were not in that condition formerly. It is further probable, 
that the twenty years which had elapsed, since the accession 
of William, were occupied in bringing about this great re- 
volution; for if the gi'cat men had been crown vassals 

c 3 during 
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pfO]f>ortion Rs at the firft view may perhaps 
1)6 imagined. When the allodial eftates of the 
^reat lords were converted into fiefs, they were 
invariably fecured to the vafial and his heirs. 
The power and influence of thofe opulent pro- 
prietors were therefore but little impaired by 
this change of their cl rcum fiances. By their 
tenures they were fubjed to the jurifdidion of 
the king’s courts, as well as bound to ferve him 
in war ; and they were liable for various ind- 
dents, by which his revenue was confiderably 
augmented ; but they were not in other re- 
fpeds dependent upon his will ; and, while 
they fulfilled the duties which their condition 
required, they could not, with any colour of 
juftice, be deprived of their poflefiions. Nei- 
ther was the fovereign capable, at all times, of 
enforcing the performance of the feudal obli- 


Suring the Saxon government, it was the interest of this 
prince not to delay their renewal of the feudal engagement 
by their swearing fealty to him as soon as he came to the 
throne. 

From Doomsdr.y-book, which is now happily laid open 
to the inspection of all the world, this fact is made still 
more certain, as innumerable instances occur of land- 
holders, who arc said to have held their lands allodially, in 
the reign of Edward, the preceding king. 
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gatlons ; but from the power of his great vaf^ 
fals, or the exigence of his own fituation, he 
found it neceflary, in many cafes, to connive 
at their omlffions, and even to overlook fheir 
offences. 

The reign of William the Firft was filled 
with difquietude and uneafmefs, both to the 
monarch, and to the nation. About fix 
months after the battle of Haftings, he found 
the kingdom in fuch a ftate of apparent tran- 
quillity, that he ventured to make a vifit to 
Normandy; in order, as it fhould feem, to re- 
ceive the congratulations of his ancient fubjefts. 
He probably intended to furvey his late eleva- 
tion from the moft interefting point of view, 
by placing himfelf in the fituation in which he 
had planned his undertaking, and by thence 
comparing his former anxious anticipations 
with his prefent agreeable rcfledlions, William 
is, on this occalion, accufed by fbme authors 
of having formed a refolution to feize the pro- 
perty of all his Englifli fubjedls, and to reduce 
them into the moft abjeft flavery. He is even 
fuppofed to have gone fo foon iiito Normandy, 
for the purpofe of giving them an opportunity 
to commit ads of rebellion, by whicn a pre- 
c 4 tence' 
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tence might be afforded for the feverities which 
he had purpofed to execute."* But, as this 
has been advanced w'lthout any proof, fo it ap- 
pears in itfelf highly improbable. It is alto- 
gether inconfiftent with the prudence and 
found policy afcribed to this monarch, not to 
mention the feelings of gcnerofity or juftice, of 
■which he does not feem to have been wholly 
deftitute, that he fliould, in the beginning of 
his reign, have determined to crufli and deflroy 
the Englilli nobility, merely for the fake of 
gratifying his Norman barons ; fince, by doing 
fo, he rauft have expedlcd to draw upon him- 
felf the hatred and rcfc-ntment of the whole 
kingdom, and to incur the evident hazard of 
lofing that crown which he had been at fo 
much trouble and expenfc in acquiring. Al- 
though William was, doubtlels, under the nc- 
ceffity ofbeftowing ample rewards upon many 
of his countrymen, it was not his interefl that 
they fhould be enriched, or exalted beyond 
meafure. Neither was he of a charadler to be 
guided by favouiites, or to facrifice his authority 
to the weaknefs of private affedfion. When 
he found himfelf feated upon the Englifla 

* Hume’s Hist, of England. 
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throne, it is natural to fuppofe that he would 
look upon the dutchy of Normandy as a dillant 
province, or as a mere dependency of the 
crown of England ; and that he would be 
more intcrcftcd in tlic profperity of the latter 
country than of the former, as being more im- 
mediately conne<!ded with his own dignity and 
reputation. Upon his return iVom Normandy, 
William, accordingly, exerted himfelf in put- 
ting a flop to thofc quarrels which, in his ab- 
fence, had broke out between his Englifti and 
his Norman lubjedls, and in giving redrels to 
the former, for thofe injuries which they had 
fuftained from the latter. In particular, he en- 
deavoured, every where, to rellore the Englifh 
to thofe pfjfTeffions from which they had been 
expelled, through the partiality, or want of 
authority in thofe perfons with whom he had 
left the adminiflration of government. 

Several circumftanccs contributed to render 
this monarch unpopular, and have fubjcdlcd 
his condudl to greater clamour and cenfure 
than it appears to have merited. 

1. The Jcaloufy with which the Englifli 
beheld the Normans, whom they looked upon 
as intruders, and who became the ruling party, 

gavc^ 
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gaw rife to numberlefs difputes, and produced 
a, rooted animofity between them. The parti- 
ality which, in fuch cafes, might frequently be 
difeovered, and perhaps was oftener fufpeded, 
in the fovercign, or in thofe to whom he 
committed the inferior branches of executive 
power, inflamed the paffions of men who con- 
ceived themfelves loaded with injuries, and ex- 
cited them to frequent infurredlions. By the 
punilhment, which fell unavoidably upon the 
delinquents, and which could not fail to be 
regarded by their countrymen as rigorous, new 
difeontents were occaflonecl, and frefh commo- 
‘tions were produced. 

To the averfion which the Englifh conceived 
againft William, as a Norman, and as the 
friend and protcdlor of Normans, they Joined 
a ftrong prejudice againft thofe foreign cuftoms 
which he and his followers had imported. 
Devoted, like every rude nation, to their an- 
cient ufages, they were dilgufted with thole 
innovations which they could not prevent ; 
and felt the utrnoft rcludtance to adopt the 
peculiar manners and policy of a people by 
whom they were opprefled. The clamours 
propagated againft particular laws of William 

the 
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the conqueror, which were confidcred as tho 
moft oppreffive, may ferve to demonftrate, that 
his fubjeds had more difpofition to complain 
than there was any reafbn to juftify. It ap- 
pears that the origin and nature of fomc of 
thefe laws have been grotsly mlfunderftood and 
mlfreprcfentcd. The regulation, for inftance, 
that lights iliould be extinguithed in every 
houfe by eight in the evening, for the execu- 
tion of which, intimation was given to the 
public by the ringing of a bell, thence known 
by the name of the curfew, has been regarded 
as the moft violent exertion of tyranny ; and 
the moft incontcftable evidence, not only that 
William was determined entirely to break and 
fubdue the fpirit of the Englilli, but that he 
was Eeld in continual terror of their fccret 
confpiracies. It is now generally underftood 
and admitted, that this was a rule of police 
eftablifhed in the greater part of the feudal 
nations ; as by the extreme fobriety which it 
enforced, it was pcc\iUarly adapted to the cir- 
cumftanccs of a fimple people. Another law, 
the fource of much complaint, and deemed an 
intolerable grievance, was, that when a Nor- 
man w'as robbed or (lain, the hundred, within 

whofe^ 
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whofe territory the crime had been committed, 
fliouldbe refponfible, and fubjedl to a pecuniary 
j^unifbment. This regulation, which, in all 
probability, had become neceffary, from the 
multitude of Normans that were daily affaffi- 
nated, was originally of Saxon inflitution, and 
was only accommodated in this reign to the 
exigence of the times. 

2. The extenfion of the prerogative, by re- 
ducing the allodial proprietors of land into a 
ftate of vafliilagc under the crown, was like- 
wife, we may fuppofe, the ground of diflatis- 
fad:i(jn and murmuring to thofe great barons, 
who found themfclvcs deprived of their ancient 
independence, and were expofed to much vex- 
ation from thofc various 'incidents, the fruit of 
the feudal tenures, that were now claimed by 
the fovercign. The diieontent arifing from 
this cauie, and the delirc of recovering that 
condition which they had held under the 
Anglo-Saxon princes, was not limited to the 
Englifh nobility; but was readily communi- 
cated to thofc Norman chiefs who had obtain- 
ed eftates in England, and were naturally ani- 
mated with the ambition of fupporting the 
privileges of their own order in oppofition to 

tliC 
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tlic claims of the fovcreign. One of the moft 
formidable inforredlions, during the reign of 
William the Firft, appears to have been ex- 
cited and conduclcd by fome of the principai 
Norman barons ; and to have proceeded from 
the impatience of thofe individuals under that 
recent authority whicli the crown pretended 
to cxcrcifc. 

3. Another circumfcance which contributed, 
no lefs than either of thofe which have been 
mentioned, to render William unpopular, was 
the refencment of the clergy, w horn he greatly 
offended by his cxadlions from them, and by 
his oppofition to the progrets of ccclcfiaftical 
authority. As the clergy poiTeffed great influ- 
ence over the people, fo they were the only 
hiftorians of thofe times ; and in eftimafing 
the charafter of any particular prince, they 
feem to have had no other criterion but the 
liberality and favour wdiich he difplayed to the 
church. According to his difpofitions in this 
refpeft, they appear to have extolled or depre- 
ciated his virtues, to havi; aggyasared (u‘ ext -- 
nuated his vices, and to have given a fnoiiraide 
or malignant turn to the w hole of nis beha- 
From thefe impure fountaids the 

fircani ' 
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^reacn of ancient hiftory contrailcd a pollu- 
tion, which has adhered to it even in the 
courie of later ages, and by which it is pre- 
vented from refledling a true pidlure of the 
paft occurrences. 

After all, it cannot be controverted, that 
this monarch was of a fevere and inflexible 
temper ; and that he punifhed with rigour 
every attempt to fubvert or to diflurb his 
government. That he was rapacious of money, 
as the great inftrument for fupporting his au- 
thority, muft: likewifr be admitted. Among 
other exadlions, he revived a tax, no left 
hateful than Angular, known to the Englifli 
by the name of Dane-gclt, w’hich had been 
abolifhed by Edward the confeflbr. It appears 
to have arifen from an extraordinary contri- 
bution, which the Anglo-Saxon kings were 
under the neceffity of levying, to oppoic the 
inroads of ihe Danes, or to make a compofl- 
tion with thofe invaders. According to the 
maxims of prudence, common to the princes 
of that age, William was not content with 
providing a revenue fuflicient to defray his 
annual expence ; but accumulated a large trea- 
fure for the fupply of any fudden or extraor- 
dinary 
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dinary demand. That he exterminated, how» 
ever, the whole Englifh nobility, or confidcr- 
able proprietors of land, or that he llrippcd 
them of their polTeffions, as has been afierted 
by Dr. Brady and by fome later writers, from 
the authority of fome declamatory and vague 
expreffions in one or two ancient annalilfs, 
there feems no good rcafon to believe.* 

* This point has been the subject of much disquisition 
and controversy. See Petit^s Rights of the Commons 
aflerted — Atwood’s Janus Anglorum ab Antique — Cook’s 
Argumentum Antinonnanicuin — Tyrrell’s I iisLory — and 
Bibliotheca Politica, dial. lo. On tlie otlier side of the 
question, Dr. Brady’s Piistory, and his varioius political 
treatises. 

From an inspection of Doomsday-book, it cannot be 
denied, that William the first, before the end of his reign, 
had made prodigious changes in the landed property of 
England, and that very large estates were conferred upon 
his Norman barons, who had the principal share of his 
confidence. — But, on the other hand, it «ccms equally 
clear, that a great part of the lauded property remained in 
the hands of the ancient possessors. Whatever l.t.rdcns 
were imposed upon the church, it is not alleged that 
the clergy, or that any religious societies, which had 
been established under the Anglo-Saxon government, 
were deprived of their property. "lliese ecclesiastical 
estates were of great extent, and the tenants, or knights, 
who held of the church, were numerous and powerful- 

Of 
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When, at the fame time, the fituation of 
William, and the difficulties which he was 

Of 60,115 knights’ foes, computed to have been in 
England not long after the conquest, no fewer than 20,0 1 5 
arc said to have belonged to churchmen. It must be 
owned, however, that when vacancies occurred in church 
livings, they were most commonly bestowed upon Nor- 
mans- 

With respect to the laity, there are great numbers 
mentioned in Doomsday-book, as having held estates in 
the reign of Edward the Confessor. This is so palpable, 
that even Dr. Brady liimsclf, in his answer to the Argu- 
mentum Antinormanicum, seems to abandon his assertion, 
that the English were deprived of their possessions, and 
contents himself with maintaining, that the nature of their 
property was changed, by their being reduced into the 
subordinate state of vas.salagc. 

But even here the fact seems to be misrepresented, and 
in the list of crown vassals recorded in Doomsday, we 
may discover great proprietors, who held lands in England 
before the conquest : such as, Radulfiis de Mortimer — Hugo 
de Forth — and even in this number we may reckon the 
Earl of Morctofty who, though a Norman, had, along 
with many others, obtained English possessions in the 
reign of Edward tlie Confessor. Among those crown 
vassals, it seems difficult, in many cases, to distinguish 
the names of the Norman from those of the Anglo-Saxon 
families ; but there are many which appear to have been 
appropriated to the latter. Such as, Oswald^ Eldrcd^ 
Alberty Kdrimhaldy Edgar^ Edmund^ Alured. 


h 
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obliged to encounter, are properly tx)rrfid€re[f* 
it muft on the one hand be acknowledged* 
that the rigours imputed to him were, for the 
moft part, excited by great provocation ; as, 
on the other, it may be doubted, whether 
they were not in feme degree neceflary for 
reducing the country into a ftate of tranquillity ; 
and whether a fovereign, endowed with greater 
mildncls of dlfpofition, would not have* pro- 
bably forfeited the crov\n, as well as involved 
the kingdom in greater cuLirnitics than thofe 
which it acfluallv futfered. 

William Rufus,’ the lecond fon of the Con- 
q\ieror, fuccecdcd to the throne, in preference 
to Robert his elder brother, from the recom- 

It is said indeed, by Y7illiain of Mai msbury and Henry 
of Huntingdon, that, about the end of William's reign, 
no Englishman was cither a bishops abbot, or al, in England. 

We may add, that, supposing the whole of the Ediglish 
to have been extirpated by William the Conqueror, it 
would not thence follow that his government became 
absolute. For what motive could have induced Iiis Nor- 
man barons, now become English nobles, and possessed 
of immense estates, which were secured to them in per- 
petuity, to acquiesce In any violent extension of the pre- 
rogative, to which neither the nobility of Normandy nor 
of England had been accustomed ? 

VOL. II. i> mcndatiuii 
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lYietidation of his father ; from the influence 
of Uanfranc, the archbifliop of Canterbury ; 
and from his being, at his father’s death, in 
England to fupport his claim, while his bro- 
ther was at a diftanee. His reign exhibits the 
fame afpeft of public affairs with that of his 
father j the internal difeord of the nobles ; 
their frequent infurre6llons againfl the fove- 
reign 5 with his coTrcl])ondcnt efforts to keep 
them in lubjeftion. As by the fucceffion of 
this prince, the dutchy of Normandy, which 
was bequeathed to Robert by his father, was 
detached from the crown of England, many of 
the Norman barons, forefccing the inconve- 
nience that might arife from a divifion of their 
property under diff erent fbvereigns, endeavoured 
to prevent his effabliflimcivt, and raifed a 
rebellion in favour of Robert. But the fame 
circumffancc, which rendered the advance- 
ment of vVilliani fb difigrccable to the Nor- 
mans, made this c\ cut equally defirable to the 
Englifli, who dreaded the continuance of a 
connexion, from which, in the late reign, 
they had experienced fb much uncafnefs and 
hard treatment. By their aflilfance, the 
Norman rebels were foun defeated ; the eftates 

of 
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of the greater part of them were confifeated ; 
and the authority of the king was completely 
eftablifhed : a proof that, in the reign of the 
Conqueror, the Englilh nobility or confiderablc 
land-holders were far from being extirpated ; 
and that their power was not nearly fo much 
impaired as has been pretended.’^ 

Not long after, the king pafTed over into 
Normandy, with an army, in order to retaliate 
the late difturbances which had been promoted 
from that quarter ; but before hodilitles had 

The expression used on this occasion by William of 
Malinsbury, Is, ‘‘ Rex videns Normannos pene in una 
“ rabic conspiratos, Anglos probos et fortes viros, qui 
adhuc resldui erunt^ invitatoriis sCriptis arcessit ; quibus 
super ipjuriis suis queremoniam faciens, bonasque leges, 
et tributorum levainen, liberasque venationes pollicens, 
fidelitati suae obligavit/’ Ordcricus Vitulis say:., Lan- 
francum arcliicpiscopuni, cum suffragancis prsesulibus, 
et comites Anglosque naiuralesj convocavit : et conatus 
adversariorum, et velle suum expugnandi cos, indicavit/' 
Dr. Brady, whose system led Iiiin to maintain that none 
of the native English retained considerable property in the 
end of the reign of William the Conqueror, labours to 
prove, that, by the AngU NaturaUs^ an 1 the Angli qui 
adhuc erant restduiy Normans, or Frenchmen, who had 
settled in England, are to be understood, in opposition to 
such as lived in Normandy, or were but recently come 
from that country. 
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been pufhed to any confidcrablc length, a re- 
conciliation, between the two brothers, was 
effected, by the intcrpofitlon of the principal 
nobility in both countries ; and a treaty was 
concluded, by which, among other articles, it 
was agreed, that, upon the death of either, 
without iflue, the furvivor fliould inherit his 
dominions. Twelve of the moft powerful 
barons on each fide became bound, by a folemn 
oath, to guaranty this treaty : a circumftance 
which, as Mr. Hume obferves, is fufficient to 
fliew' the great authority and independence oi 
the nobles at that period. Nothing can afford 
fuller convietlon, that neither this king nor 
his prcdeceffor, though they undoubtedly ex- 
tended their prerogative, had been able to 
deflroy the ancient ariflocracy, and to eftablifli 
an abfolutc defpotifm. 

The reunion of Normandy with the do- 
minions of the Englifh monarch was, however, 
more fpeedily accomplilhed, in confequcncc of 
an event, by which, at the fame time, all 
Europe was thrown into agitation. I mean, 
the crufadcs ; which were begun in this reign, 
towards the end of the eleventh century, and 
continued for about two hundred years. The 

caufes 
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caufcs which produced thofe expeditions ; the 
general ruperrtition of the age, by which Chrif- 
tians were inlpircd with a degree of phreniy 
to deliver the holy fepulchre, and the holy 
land, from the hands of infidels ; and the am- 
bitious defigns of the Pope, fupported by the 
whole Wellcrn church, to extend the domi- 
nion of Chrilfi.'inity over both the religion and 
the empire of Mahomed ; thefc circumlfances 
inflamed moft of the princes of Europe with 
an eager defire of fignalixing themfelvcs in a 
war, from which they had the profpedf, not 
only of the higheft reputation and glory in 
this w^orld, but of much more tranfeendent 
rewards in the next. Such motives were pe- 
culiarly calculated to work upon the gallant, 
thoughtlefs, difmtcreftcd character of Robert, 
the duke of Normandy ; who, in the fame pro- 
portion as he was deficient in political capacity, 
feems to have excelled in military accomplifli- 
ments, and to have been poflefled with all 
thofe religious fentiments, and thofe romantic 
notions of military honour, wlilth were fafliion- 
able in that age. Embarking, therefore, in the 
firft crufade,andbcingunderthc ncceflity ofraif- 
ing money to equip him for that extraordinary 
enterprife, he was prevailed upon to mortgage. 
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to his brother the king of England, the dutehy 
of Normandy, for the paltry lum of ten thou- 
fand marks. William Rufus took no part in 
that war, and feems to have beheld it with 
perfect indifference. He was upon bad terms 
with the clergy, whole refeutment he incurred 
by the contributions which he levied from 
them ; and he has, partly, w'c may I'uppofe, 
for that reafon, been branded even with irre- 
ligion and profanenefs. His covetous difpo- 
fition allowed him to entertain no fcruple in 
taking advantage of his brother's neceffities; 
and, being immediately put in poflelfion of 
Normandy, his authoiity, by this extenilon 
of territory, and by the diflant occupation thus 
given to Robert, was more firmly eftablifhed. 

This monarch, after a reign of thirteen 
years, having been killed accidentally, by an 
arrow aimed at a wild bcaft, vas fucceeded by 
his youngci brother, Henry ; who immediately 
feized upon the treafure of the late king, and 
obtained pofTeffion of the throne. The duke 
of Normandy was at this time in Syria, w'herc 
he had gained great reputation by his valour. 
It was to be cxpeclcd, that, as foon as he 
lliould be informed of thefe tranfactions, he 
would take vigorous mcalurcs for fupporting 

his 
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liis title to the crown of England. Few of the 
Englifli princes have appeared at their acceflion 
to be furrounded with greater dangers and 
difficulties than Henry the firft ; but his capa- 
city enabled him to encounter them with, firm- 
nefs, and to extricate himfelf with dexterity. 
During many of the reigns that fucceeded 
the Norman conqueft, we find that the de- 
mands of the nobility, in their difputes with 
the fovereign, and the complaints of fuch as 
were difeontented with the government, were 
pretty uni’formly confined to one topic, “ the 
" reftoration of the laws of Edward the con- 
felTor.” But what particular obje£l they 
had in view, when they demanded the refto- 
ration of thofe laws, it is difficult to aftertain. 
That they did not mean any colle<ftion of fta- 
tutes, is now univcrfally admitted ; and it 
feems to be the prevailing opinion, that their 
demand related to the fyftem of common law 
eftablifficd in Enirland before the Norman con- 
queft. From what has been obferved con- 
cerning tlic advancement of the feudal fyftem 
in the reign of William the fifft, it appears 
evident, that the nobility had i*n view the 
recovery of the allodial propcity, and the in- 

D 4 dependence. 
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dependence, which they had formerly cni’oyed. 
They faw with reyrct, we may ealily fuppofc, 
the late diminution of their dignity and in- 
fluence; and lubmuLcd with rclutHance to the 
military fcrvice, and to the other duties in- 
cumbent on them as a.uTals of the crowm. 
The feudal incidents, which were levied by 
the crown-officcjs, and of which the extent 
was not alcertained with accuracy, were, in 
particular, the fource of much vexation, and 
gave occafion to many complaints. Of thefe 
complaints tlic fuccefs was generally propor- 
tioned to the dillicultie.'e- in which the fove- 
reign was involved, and the nccellity he w^as 
under of purchafing popularity by a redrefs of 
grievances. 

As Henry the firll was expofed to all the 
odium attending an open and palpa'ole ufur- 
pation, and w^as threatened with an imme- 
diate invafjon from the duke of Normandy, 
the acknowledged heir of th.c crown, he en- 
deavoured to fecurc the attachment ol his 
barons by yielding to their demands; and, in 
the beginning of his reign, he granted them a 
public charter of their liberties, by which the 
encroachments of prerogative made in the 

reign 
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reign of his father, and of his brother, were 
limited and rcftrained. When we examine 
this charter, the firil of thofe that were pro- 
cured from the Englifli monarchs after the 
Norman conqueft, we find that, befides con-i 
taining a claufe with refpeft to the privileges 
of the church, it relates principally to the in- 
cidents of the teudal tenures. 

One of the mod: oppreffive of thefe was 
•ivard/li'ip ; by which the king became the 
guardian of his vaffals, in their minority, and 
obtained Ihe poiTeffion of their eftates during 
that period. It is probable that this important 
privilege had not, in the cafe of crovvn-vafTals, 
been yet fully eftabhfhed ; fince the guardian- 
fiiip ol them is, m the charter of Henry the 
fiift, iclinquiibied by the king, and committed 
to the neareii: relations^. 

The n7/(>f or compofition, paid by the heir 
of a V ailal, in order to procure a renewal of 
the invefture, was not given up by the fbve- 
reign ; but the extent of this duty apjicars to 
have been fettled, with a view of preventing 
oppreffion or difpute in particular cafes 

* The charter of Henry I. published by Blackstone- 

[■ Ibid. 
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The incident of marriage, by wliich, in after 
times, the fuperior was entitled to a compo- 
fition, for allowing his valTals the liberty of 
marrying, feems, by this charter, to have ex- 
tended no farther than the privilege of hin- 
dering them from forming, by intermarriages, 
an alliance with his enemies'^'. 

Upon the whole, the parties appear to have 
intended, in this famous tranfadlion, to com- 
pound their differences. The feudal fuperio- 
rity of the crown is permitted to remain ; 
while the nobles arc, on the other nand, re- 
bel ed from fome of the chief inconveniences 
which liad rcfulted from it; and, after the 
regulations particularly fpecified, the charter 
contains a general clauff, in which the king 
promilcs to obferye the laws of Edward the 
confeffor, with fuch amendments as William 
the iirff, with the advice of his barons, had 
introduced. Copies of this deed were lent to 
all the counties of England ; and depofited in 
the principal monafteries, in order to preferve 
the memory of an agreement, by which the 
prerogative of the crown, and the rights of 

* Tb; charter of Henry I. published by Blackstone. 

the 
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the people, in fcveral important articles, were 
alecrtained and defined. 

The popularity which Henry acquired by 
thefe prudent conceffions, enabled him to 
defeat the ill-concerted enterprizes of the duke 
of Normandy ; who, becoming the dupe of 
his brother’s policy, was perfuaded to refign 
his prefent claim to the crown, in confe- 
quence of an agreement fimilar to that which 
had formerly been made with William Rufus, 
that, upon the death of either of the two 
princes without ifTue, the furvivor fhould in- 
herit his dominions. Not contented with the 
quiet pofTeffion of England, Henry foon after 
invaded Normandy ; gained a complete vidlory 
over Robert, and reduced the whole country 
into fubjedtion. The duke hlmfelf, being 
taken prifoncr, was carried over to England, 
and detained in cuftody during the remainder 
of his life, which was eight and twenty years. 
It is added by feme authors, that he lived moft 
part of this time in utter blindnefs ; having, 
on account of an attempt to make his cfcape, 
been condemned to lofc his eye-light. The 
charadcr of thefe two brothers appears to ex- 
Iiibit a ftrlking contraft, in the virtues or ge- 

nerolity 
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nerofity and private affc<3;ion, as well as m 
aftivity and talents for public affairs ; and the 
unfortunate duke of Normandy was no lefs 
difti nguiflaed by his fuperiority in tiie former, 
than by his inferiority, or rather total defi- 
ciency, in the latter. 

During a reign of thirtj-five years, Henry 
condudlcd the adminiffration ot gen eminent, 
■with conffant moderation, and with unin- 
terrupted profperity. He was attentive to 
the grievances of his people, vigilant in the 
difiribution ofjultice, and careful to levy noex- 
aer’ons without confentofthe national council. 
Fioni the progrefs of ccclcfiaffical ufurpation, 
lie was involved in difputcs with the church ; 
f'ut in the courfc of thel’e he conducted him- 
feit w ith fuch addrels, as not only to avoid 
the rdentment, but, in the ifi'ue, to become 
cien the lavounte of the clergy. His cha- 
racter ii.is, ot confcqucncc, been highly cede- 
brated : at the lame time, when regarded only 
In a public view, it foems to merit all tire 
praifos With winch it has been tranfmitted to 
pofterity. 

Henry left, no legitimate fons ; and only one 
daughter, Matilda ; who had been firff: married 

to 
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to tlie emperor, and afterwards to the carl of 
Anjou, by whom fire had children. SeUiiUi 
afide the confidcration that her father v\as 
an nfurper, flic had, according to the rules of 
fuccedion in that period, by which females 
w'cre beginning to inherit landed eftates, the 
beft title to the crown ; but a great part of 
the nobility were in the interell of Stephen, 
a younger fon of the count of Blois, and grand- 
fon, by a daughter, ofWdliam the conqueror. 
This nobleman, who had long refidcd in Eng- 
land, and was diflinguilhed by his popular 
manners, had procured many partizans ; and 
w’as probably thought the fitter perfon to w Icid 
the feeptre.*' After obtaining polfefiion of 
the foverelgnty, he immediately called a par- 
liament at Oxford, in which he granted a 
charter, confirming all the privileges con- 
tained in that of his predccclTor; and in tlie 
prefence of the aflcmbly he took an oath to 
maintain them; upon which the bifliops and 
peers rccognifed his authority, and fvvore fealty 
to him f . The policy of this monaich rvas 

^ Daniel’s Hist. 

Ilnd. BLakstone, Mistory of the Grio'' Ch.., kt. 
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not equal to his bravery. During the long 
conteft in which he was engaged with Matilda, 
and her eldeft fon, Henry, he was generally 
unfortunate ; and, in the end, was obliged to 
yield the reverfion of the crown to the latter. 

Henry the fecond, who fuccceded, in right 
of his mother, but who irregularly mounted 
the throne in her life-time, had excited fan- 
guinc cxpcilations of a profperous and brilliant 
reign. To the early difplay of great a6livity 
and abilities, he joined the polTeffion of more 
cxtcnfi\ e dominions than had belonged to any 
Englilh monarch. Upon the continent he 
was mailer of Normandy, Britany, Anjou, 
Gulcnne, and other territories, amounting to 
more than a third of the whole French mo- 
marchy. He w as, at the liinic time, a defeen- 
dant, though not a lineal heir, of the Anglo- 
Saxon monarchs ; his grandmother, the wife of 
Henry the firlt, being the niece of Edgar Athe- 
llng; a circunillancc which contributed not a 
little to conciliate the alfc(£tion of the Englilh. 
Notwithftaading thcle advantages, his ad- 
mlniflration, though full of vigour, was clouded 
with mi.sfoituncs. Having: conceived the 
delign of rcprclTing the incroachments of the 

church. 
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cHurcIi, iiiid wifliing to ' catc this in j|the 
fmoothell and Lctual manner, he pro- 

moted to d.., ice of Canterbury his principal 
lavouiiLc, Thomas a Bcckct, by whofe affift- 
ance he c:rpc(d;ed that the direction of his own 
clergy would be infallibly fccured. This pre- 
late, however, happened to pofTcfs a degree of 
ambition, not inferior to that of his mailer ; 
and no Iboner found hlmfclf at the head of 
the Englilh church, than he rel'olved to dedi- 
cate his whole life to the fupport of ccclcfiafri- 
cal privileges, and of the papal authority. 

The particulars of that controverfy, which 
terminated fo unfortunately, and fo difjp'acvC- 
lully, to the king, arc known to all the world. 
The greateft: monarch in Europe, reduced to 
the neceffity of walking three miles barefooted, 
to the tomb of Sahit Bechet ; proftratlng him- 
fclf before that flirinc, and lying all night upon 
the cold p.A'cment of the cathedral, in prajer, 
and with demonflrations of the decpcil i.cni- 
tcnce, tor having offended a mail (rooi whom 
he had received the higheil pro*' ^ nmn ; and, 
after all, fubnfitting to be fa'ingcd by the piior 
and monks of the nei djbourlng ec*ir, cut; bc- 
lidcs yielding u^> irapdicitlv :d' thole pol:it^ 
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which had been the original caufc of the con- 
teft : fuch an nnufual and humiliating fpec- 
tacle cannot fall to excite finirular emotions ; 
and it is believed that few readers can penile 
this part of our hiftory without vifiblc marks 
of indignation. 

That ecclcfiaftlcal tyranny is more extenfively 
mifehievous than civil, is indifputable ; and 
that the tormer fnould therefore raile greater 
indignation than the latter, is reafonable. 
There may be ground for I'ufpeCling, hovsewr, 
tliat our feelings, in the prefent inilance, pro- 
ceed from a natural bias or preiudice. more 
than from any fueh rational or liberal views. 
The ambition of St. Becket, though accom- 
panied with fuperlor fteadlnels and intrepidity ; 
and though it may be confidered as a purer 
principle of adlion, by purfuing the aggrandife- 
ment of his own order more than of himfelf ; 
yet is lets calculated to dazzle the imagination, 
and to feize our admiration, than that of a 
Csefar or an Alexander, who makes his own 
will the law c/f his condudf, and who fcruples 
not to tread upon the necks of his people. 

Befides tnc feudal incidents formerly men- 
tioned, wliich were a fort of rights referred by 

the 
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the fuperior, upon his granting fiefs in perpe- 
tuity, there was another pecuniary payment, 
which grew up in courfc of time, from the re- 
gular duty of military fcrvicc. As, in many 
cafes, the performance of this clnt', became in- 
convenient for the vaifal, he v<,s led to otter a 
fum of money in place of hi ' perfonal attend- 
ance in the field ; and fucli a compotition was 
generally acceptable to the fivereign ; who, by 
means ol it, w;!s enabled to lore a foldier more 
pcrfeclly fubject to Ins dircetion. The fum 
payable by the vaffal in jilacc of military fer- 
vlccs, the extent of which was at firfl deter- 
mined by an agreement with the king in each 
cafe, w'as denominated a yc/z/cgc. In England, 
the praclicc of levying tentages became very 
general in the time of H.iiry the tecond ; 
when the connexions of the fovercign v\ith 
France gave rife to more expenfive enterprizes 
than had formerly been cuflomary ; 'and con- 
fequcntly induced the crow n vaif ds more fre- 
quently to decline their perfonal attendance. 

In this reign the conquelh of Ireland, as it is 
called, was begun and compicated. As that 
itland had nc\er been conquered, or even in- 
vaded, by the Romans, it retained, with its*^ in- 
voL. II. F. dependence. 
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dependence, a total ignorance of thofe arts, and 
of that civilization, which every where accom- 
panied the Roman yoke. It feems, on the 
other hand, to have efcaped, in a great mea- 
fure, the fury of the Saxons, Danes, and other 
northern invaders; who never penetrated into 
that country, but only committed occafional 
depredations upon the coafls, where they form- 
ed fomc fmall fettlemcnts, and built fcveral 
towns. Thus, while the grcateil part of Eu- 
jopc was, for fevcral centuries, thrown into 
convuhions by the repeated irruptions of the 
German or Sen thian nations, Ireland was, by 
reafon of its htuation, cxpolcd to little difturb- 
ance or commotion from any foreign enemy ; 
and the inhabitants were I'clJom engaged in 
any military ciitcrprizes, but fuch as arofe from 
their own private <]uarrcla and dc{)redations. 
It is therefore highly }'>robabIe, that, for fome 
time after that country was firlf inhabited, and 
W'hile the fevcral funilics or petty tribes, to 
whom by its fertility it afforded an eafy fub- 
fiftcnce, were not much crowded together, 
they enjoyed more tranquillity than the other 
barbarians of ICuropc, and, of confequence, 
were Ids counteraded and reftrained in thofe 

exertions 
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exertions of'gcnerofity and fricndfliip, to which, 
among people who live in fmall focletles, and 
are ftrancrers to induftry, and to the concomi- 
tant habits of avarice, there are peculiar incite- 
ments. That they might, upon this account, 
acquire a confidcrablc fliarc of tliat refinement 
which IS attainable in the pafloral ages, it is 
natural to fuppofe ; and that they adfually did 
fo, the fpccimcns of Celtic poetry, lately pub- 
liflicd, which ha\c been claimed rclpctfively 
by the Iriflr and by the inhabitants of the Weft 
Highlands of Scotland, both of whom may, 
in this cafe, be confidcrcd as one people, ap- 
pear Incontcfliblc evidence. 7Tc authenticity 
of thefc publications has, indeed, been called 
in queftion ; but it would require an equal de- 
gree of fcepticilin to doubt, that the ground- 
work of them is genuine, as it w'ouldof credu- 
lity to believe, that they arc the original pro- 
ducTion of any modern publi flier. 

According as Ireland became gradually more 
populous, a greater number of families came to 
be united in particular priuslpalitles ; the 
leaders of which being actuated by larger views 
of ambition, found more frequent })rctcnces tor 
quarrelling with each other ; and their fub- 

£ L’ jeefs 
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je<Ss or followers, being thus involved in more 
numerous adls of hoftility, or in fuch as were 
produdive of greater violence and outrage, the 
manners of the people in general were, of 
courfe, rendered more ferocious. The whole 
ifland came at length to be reduced into four 
or five extenfive diflrids, under fo many dif- 
ferent fovereigns ; one of which frequently 
claimed a fort of authority or pre-eminence 
over all the reft. 

After the Englifli monarchy had come to be 
connected with the continent of Europe, and 
to interfere in its tranfadions, it was natural 
for the king of England to entertain the am- 
bition of adding to his dominions a country fo 
commodioufly fituated as Ireland, and which 
appeared to be fo little in a capacity of making 
refillance. Henry the fecond is accordingly 
faid to have taken fame fteps for executing a 
projed ot this nature, when application was 
made to him for protedion, by Dermot the 
king ol Ecinficr, who had been driven out of 
his dominions. In virtue of a bare permiffion 
from the king of England, two needy adven- 
turers, Fitzftcphen and Fitzgerald, and after- 
wards Richard, fumamed Strongbow, likewife 

a man 
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a man of defperatc fortune, to whom the two 
former a6lcd in a kind of fubordination, landed 
w’ith a few followers in Lcinfler ; defeated any 
force that was brought in oppofition to them ; 
beficgcd and took fcvcral towns, and formed a 
fettlement in the province. Upon receiving 
information of their progrets, Henry, inflamed, 
as it fliould feem, with jealou/y of their fuccels, 
haftened immediately to take pofl'cflion of the 
territory which they had lubdued ; and coming 
over to Ireland, received the fubmiffion of fc- 
veral chiefs or princes of the country, who, 
dreading the clfocls of his power, were anxious 
to avoid any conteft with him. 

Neither Henry himfelf, nor his fucceflbrs 
for fcvcral centuries, appear to have derived any 
fubflantial benefit from this acquifition. Their 
authority was confined to that narrow dlfl;rl(il 
inhabited by the Englifh ; and even there was 
more nominal than real ; for the Englifh in- 
habitants, harafled by continual inroads from 
their neighbours, and receiving a very uncertain 
nd calual fupport from Englh^d, were, on 
many occalions, tempted to throw off their 
jillegiance, and were leduced to imitate the 

E 3 barbarous 



54 


THE NORMiVN CONQUEST ; 


barbarous manners and practices of the na-. 
tives. 

Henry, in the latter part of his life, was ren- 
dered unhappy by domcftic misfortunes. A 
confpiraey was formed apiinft him, by his 
queen and fans, which became the fourcc of 
repeated inluircdfions, accompanied with feve- 
ral very formidable invafions from the neigh- 
bouring pou'crs. 

Though the hir.g as fucccfsfnl in repreffing 
thefe difbrdcrs, and in defeating all his enemies ; 
yet the obfi'inacv with whicli his children irer- 
fifccd in their unnatural attempts, appears to 
lia\ e impreiied his mind with deep Icntiments 
of melanchcb and dcjeflion. I'rom the diffl- 
eultic.-, at the fame time, with which he w’as 
furrounded, he found It Ingldy expedient to 
court tlie good-w ill of his fubjecis, not only by 
a caicful attention to the police of the king- 
dom, and by an equal diftnbution of juflicc, 
but by granting a new charter in the fame 
terms with that of Henry the firft.'* 

Riclnard the firft, who fuecceded his father, 
was entirely engroiTed by the love of military 

* f31ackstone, History of the Great Charter. 
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glory ; and the fliort period, during which he 
held the reins of government, was, for the 
moft part, employed, cither in preparations for 
a magnificent crufadc, the fafliionablc atchieve- 
ment of that age, or in oppreffive exaflions, 
to relieve him from the burdens which he had 
incurred by that unfortunate enterprize. 

The charaftcr of John, his brother and fuc- 
celTor, is univcrfally known, as a compound of 
cowardice, tyranny, floth, and imprudence. 
This infatuated kino: was involved in three 
great ftruggles, from which it would have re- 
quired the abilities of his father, or of his great 
grandfather, to extricate himfelf with honour; 
but which, under his management, could 
hardly fail to terminate in ruin and diigracc. 

It is obferved by Mr. Hume, with his ufual 
acutenefs, that the cxtenfive territories which 
the kings of England, at this period, pofl'efled 
in France, were the fource of much lets real 
than apparent ftrength ; and that, I'rom their 
fituation, they were filled with the feeds of re- 
volt and difobediencc. In the ordinary fate 
of the feudal tenants, the vaffals of tlie nobility 
were much more attached to their immediate 
fuperior, by whom they were moft commonly 
E 4 protccled. 
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protedled, and with whom they maintained an 
intimate corrcfpondcncc, than with the fove- 
reign, who lived at a diftance from them, and 
with whom they had little connexion. The 
power of the king, therefore, depended, for 
the moft part, upon the extent of his own dc- 
mefnes ; and in every quarrel with his nobles, 
it was to be expc(5tcd that all their valTals 
would talic party againft him. But in the 
dominions whiclr the king; of England held in 
France, thefe circumltanccs w'cre completely 
reverfed ; and his immediate vaffals, by their 
fituation, were lefs capable, on any emergence, 
of receiving protection from him, than from 
the French monarch, their paramount fupe- 
rior : not to mention, that they regarded the 
king of England as a foreign prince, whofe in- 
terclt w'as commonly very different, and fome- 
times diametrically oppolitc to that of their 
native country. Their affcClions therefore 
were gradually alienated from their immediate 
I'upcrior ; and transferred to their fovcrcign ; 
who, it w'as natural to fuppofe, might, fome 
time or other, availing himfclf of his advanta- 
geous fituation, be cnabbal to wreffc thofe do- 
minions from bis rival. This accordingly hap- 
pened 
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pcned in the beginning of the prefent reign. 
As John was advanced to the throne in pre- 
ference to Arthur, the fon of his elder brother, 
and confequently the lineal heir, and as he had 
incurred great odium in a war with that prince, 
whom he defeated, and was afterwards believed 
to have murdered ; Philip Auguftus at that 
time king of France, feized the opportunity of 
interfering in a difputc, which afforded fo fair 
a prolpedl of accpiiring poptrlarity, as well as of 
promoting his intcreft. Having called a na- 
tional council, he procured a declaration, that 
the king of England, by his behaviour, had 
forfeited Normandy, and the other territories 
which he held in France ; and in the greater 
part of thofe territories, tl)is decree, from the 
concurrence of the inhabitants, co-operating 
with the power of the French crown, was 
cafily carried into execution. 

This difafter was followed by a cohtefl; with 
the Roman pontiff', concerning the right of 
elcdling the archbifnop of Canterbury ; in 
which John was, •; pcfhble. Hill more unfuc- 
ccfsful. In order to remove the papal excom- 
munication which had been iinhdtcd upon 
him, he was laid under the ncceffity, not only 



THE N OEM AN CONQUEST ; 


5S 

of abandoning the points in difputc, but of fur- 
rendering his kingdom to the pope, and fub- 
mitting to hold it as a feudatory of the church 
of Rome. 

The contempt which this abjcdl fubmiflion 
of their fovereign could not fall to excite in the 
bread; of his fubjcdls, together w ith the indig- 
nation ralf'd by various acts of tyranny and 
opprefliou of which he w’as guilty, produced 
at length a combination of his barons, who 
demanded a redrei's of grievances, and the re- 
lloration of their ancient laws. As this ap- 
peared the moffc favourable cenjundture which 
had occurred, fince the Norman conejueft, for 
limiting the encroachments of prerogative ; 
the nobility and principal gentry were dcfirous 
of improving it to the utmofi; ; and their mca- 
fures were planned and conducted w’lth equal 
moderation and hrmnef;. The king attempt- 
ed, by every artifice in his power, to fruftratc 
their defigns. He endeavoured by menaces 
to intimidate them ; and, by delufive promifes, 
to lull them aflecp, in order to gain time 
for breaking their confederacy. When all 
other exped’ents proved ineffedlual, he made 
application to the pope as his liege lord ; and 

galled 
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called upon his holincfs to prote6l the rights 
of his vaflal. The barons were neither to be 
deluded nor terrified from the profecution of 
their purpofe. Finding that their petitions 
were difregarded, they rofc up in arms, and 
proceeded to actual hoflilitics. The number 
of their adherents was daily increafed ; and the 
king who retired before them, was deferted by 
almoll: all his followers ; till at laft there were 
only feven lords who remained in his retinue. 
All further oppofition, therefore, became im- 
pra611cablc. At Runnemede, a large meadow 
between Windfbr and Staines ; a place which 
has been rendered immortal in the page of the 
hiftorian and in tlie fbng of the poet ; was 
held that famous coni'ercnce, w hen the barons 
prefented, in writing, the articles of agreement 
upon which they infilled ; and the king gave 
an explicit confent to their demands.* The 

articles 

* « Hail Runny-mead ! 

“ Illustrious field ! like Marathon renowned ! 

“ (i)r SaLunis, w here freedom on the hosts 
“ Of Persia, from her radiant sword shook fear 
“ And dire discomfiture ! Even now I tread 
“ Where Albion’s ancient barons won the pledge 
“ Of independence. , 


“Ogah , 



6o 


THE NORMAN CONOUEST ; 


articles were then reduced into the form of a 
charter ; to which the king affixed his great 
feal ; and which, though it was of the fame 
nature with the charters obtained from the 
preceding monarchs, yet, as it was obtained 
with difficulties \\hich created more attention, 
and as it is extended to a greater variety of 
pirticulars, has been cahed, by way of diftinc- 
ticn, i he great charter of our liberties. 

As the feudal fuperiority of the crown, over 
the nobles, together with the various cafual 
emoluments, or incidents, arifing from that 
fuperiority, had now been eftabliffied, with 
little or no interruption, ever fincc the reigia of 
William the conqueror ; it would probably 
have been a vain projcdl: to attempt the aboli- 
tion of it. The chief aim of the nobility, 
therefore, in the prefent charter, was to pre- 
vent 

“ O g.illant chiefs ! whether yc ride the winds, 

“ Bound on some high commission to confound 
Tile pride of guilty kings ; or, to alarm 
“ Their coward spirits, through the realms of night 
“ Hurl the tremendous comet, or in bowers 
“ Of blooming Paradise or joy repose ; 

“ I ween the memory of your patriot zeal 
“ Exalts your glory, and sublimes your joys.” 

RichardsoNj 
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vent the fovcrcign from harafRng and oppreA 
fing them by the undue exercife of thole 
powers, the effeds of their feudal fubordlna- 
tion, with which he was underftood to be fully 
invefted. The incidents of wardfliip, relief, 
and marriage, notwithftanding tlic proviiions 
in the charter of Henry the firfl;, had continued 
the fubjcct of much controverly ; for the re- 
moval of whicli, the nature and extent ofthofe 
feudal penjulutes were mure particularly de- 
fined and cxulained. With rct^aid to the 
practice of levying ails and feu! ages, it was 
provided that the former diould not be de- 
manded, unlcfs in the three cafes eftablifhed 
by the feudal cuftoms, to redeem the fovcrcign 
from captivity, to portion his cldefl daughtcri, 
or to m:ike his cldcft I'on a knight ; and that 
the latter fhould not be impofed in any cafe 
without the authority of parliament 

The jurifdidion cxcrciled by the king, as a 
feudal fuperior, was another fource of oppref- 
fion, for wdiieh a remedy was thought requifite ; 
and fcveral regulations were introduced, in 

* Blackstone’s edition of king John’s Magna Charta, 
§ 2, 3> 4j <5, 12 , &c. 


order 
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order to facilitate the diftribution ofjufllcc, to 
prevent the negligence, as well as to rellrain 
the corruption, of judges : in particular, it v^as 
declared, that no count or baron fhould be 
lined unlefs by the judgment of his peers, and 
according to the quality of the offence'*. 

While the barons were thus labouring to fe- 
cure thcmfclvcs againft the ufurpations of the 
prerogative, they could not decently refufe a 
limiiar fccurity to their own vaffals ; and it 
■was no lefs the intcreft of the king to infifi; 
lipon limiting the arbitrary power of the nobles, 
than it was their intcreft to infill; upon limiting 
that of the crown. The pri\ ilcgcs Infertcd in 
this great tranfaction were, uj>on this account, 
rendered more extenfive, and communicated 
to perfons of a lower rank, than might other- 
wile have been expected. Thus it was pro- 
vided that juftice drould not be fold, nor un- 
rcafonably delayed, to any perfon j". That no 
freeman fliould be Imprifoned, nor his goods 
be diftrained, unlefs by the judgment of his peers, 
or by the law of the land ; and that even a 

• Blackst one’s edition of king John’s Magna Charts, 
J 21. t Ibid. $40. Ibid. § 39. 

illain 
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villain fliould not, by any fine, be deprived of 
his carts and implements of hufbandry"*. 

It is worthy of notice, however, that though 
this great charter was procured by the power 
and influence of the nobility and dignified 
clergy, v\ho, it is natural to fuppofe, would be 
chiefly attentive to their own privileges ; the 
intereft of anoth.cr elafs of people, much in- 
ferior in rank, was not entirely ov erlooked ; I 
mean tlic inhabitant;, of tlic trading towns. It 
was declared, that no aid fliould be jmpofed 
upon the city of London, uulefs with confeut 
of the national counci! ; and that tlie liberties 
and immunities of this, and of all the other 
cities and boroughs of the kingdom, fliould be 
maintained To the iiimc elals we may re- 
fer a regulation concerning the uniformity of 
weights and nieafurcs, and tlic iecurity given 
to foreign merchants, for carrying on their 
trade without molcftation. ITc infertion of 
fuch claufes mufl: be confidered as a proof that 
the mercantile people were beginning to have 
feme attention paid to them ; while the fhort- 

* BLickiitone’s edition of l-ing Jolin’s JIacna China, 
'I Ibid. V i^. 

nds 
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nefs of thefe articles, and the vague manner Iri 
■which they are conceived, afford an evidence 
equally fatisfacflory, that this order of men had 
not yet rifen to great importance. 

In order to diffufe the knowledge of the 
charter over the kingdom, and to enfure the 
execution of it, a number of originals was made, 
and one of thefe was lodged in every county, 
or at leafl in every dlocefe ; twenty-five barons 
were chofen, as guardians ol the public liberties, 
and invefted with power fuitablc to the dif- 
charge of fo important a truft ; and the nobles 
farther required, that, in the mean time, the 
city of London fliould remain in their hands, 
and that the Tow'cr fliould be put in their pof- 
feflion. The king confented to thefe mea- 
fures ; though nothing could be farther from 
his Intentions, than to fulfil the conditions of 
the charter. No fooner had he obtained a bull 
from tire pope annulling that deed, and pro- 
hibiting both the king and his fubjcdls from 
paying any regard to it, than, having fecretly 
procured a powerful fuppiy of foreign troops, 
he took the field, and began without mercy to 
kill and d^'ffcroy, and to carry devaflation 
throughout the cflates of all thofc w'ho had any 

fliarc 
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Iliare in the confederacy. The barons, truft- 
ing to the promlfes of the hing, had rafhly dif- 
banded their followers; and being in no con- 
dition to oppofe the royal army, were driven 
to the (leTpcrate meafurc of applying to Lewis, 
the Ion of the French monarch, and making 
him an offer of the crown. The death ol 
John, in a fliort time after, happened oppor- 
tunely to quiet thefe diforders, by tranfmitting 
the lb\ereignty to his fon Henry the third, 
who was then only nine years of age. 

Under the prudent adminiftration of the 
earl of Pembroke, the regent, the young king, 
in the firft year of his reign, granted a new 
charter of liberties ; at the fame time that the 
confederated barons were promifed a perpetual 
oblivion for the pall, in cafe they fliould now 
return to their allciiiance. 

It is obfervablc, that a copy of this deed, with 
feme variations, wasalfo tranfmitted to Ireland, 
for the benefit of the Englifli inhabitants of 
that ifland ; who, it w'as juflly thought, had 
an equal right to all the privileges enjoyed by 
their fellow-fubjed.s in Britain. 

The following }car, w'hen peace w^as '^on- 
cluded with Lewis, and the public tranquillity 


VOL, II. 
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■U'as rcftorcd, this charter ■was renew cd, \\ ith 
additions and improvements ; and, as the cliar- 
ter of hing John contained one f)r two claufes 
relatin" to the forcitlaws. thefe were now' ex- 

O 

tended, and made the iuhjceJ of a h paratc in- 
ftrument, called the Cihirtirnf the Forelf. The 
two deeds, into which the original great char- 
ter came thus to be divided, v%cre acain renew- 
cd, with fome variations, and confirmed, in 
the ninth year of lieniv' the tliird, when the 
king was, by a papal bull, declared iA age. 
and bciian to hold tlie reins ol co^ernnlt'nt. 

The charter of the lorcfi:, how iniignifieant 
foever the fubjedl of it ma} be thought in tlic 
preient age, was then accounted a matter ot 
the higheft importance. The Ciothic nations, 
who fettled in the Homan cmiiirc, were, all of 
them, immoderately addicted to the dncrfiou 
of hunting ; infomuch tha.t this may be re- 
garded as a peculiarity in their m.inncrs, by 
•which they arc diftinguiflicd from every other 
people, ancient or modern.* It arofe, in all 
probability, from their having acquired very 
exteniivc landed eftates, a great part of which 

* Murutori, Antiq. Med. Asv. tom. ii. diff. 23. — The 
Romans generally employed their flaVes in hunting. Ibid. 
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they were not able to cultivate; and from 
tlieir c(;ntinuino:, for many centuries, in that 
rude and military ftate, which difpofed them 
to bodily exercilc, while it produced fuch a 
contempt o! induftry, and profound ignorance 
of the arts, as w ere the fourccs of much leifure 
and idlencfs. The free people, or gentry, com- 
monly allotted to hunting the moft part of the 
time in w liicli they were not engaged in w'ar ; 
and the vaiTals of every chieftain, or feudal fupc- 
rior, v^ ere ufually his companions in the former 
occu})ation as w ell as in the latter. Every inde- 
pendent proprietor, however, endeavoured to 
maintain the exclufn c privilege of killing game 
upon his own ground:' ; and, having fet apart, 
ibr the purpofc of this amufement, a large por- 
tion of uncultivated land, under the name of a 
he denounced fevcrc penalties againft his 
valTals, as well as againll every other perfun, 
who fliould hunt upon it without his confent. 
7'he fovereign in each kingdom enjoyed the 
fame privilege, in this refpect, with the other 
allodial proprietors ; though it appears to have 
been originally confined within the limits of 
his own demefnes. The completion of the 
feudal fyflcm, however, by reducing the great 

F lords 
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lords to be the vafl'als of the crcAMi. rendered 
the fovereign the ultimate proprietor of all the 
lands in the kingdom ; and the privilege of 
hunting, being thus confidcrcd as a brancli of 
the royal prerogative, vvas not underftood, 
■without a fpecial grant in their charter, to be 
communicated to his vafials. U[)on the fame 
principle that the king was alone entitled to 
kill game within his dominions, he aflumcd the 
exclufivc privilege of erecting land.:, into a fo- 
reft ; by •which they were appropriated to the 
diverllon of hunting : at the fame time, for 
preferving the game in the royal forefts, a pe- 
culiar fet of regulations came to be cftablidrcd; 
and particular officers and courts of piflicc were 
appointed for executing luch regulations, and 
for trying offences committed againft tbem. 

The divcrfion of hunting became ftill more 
fafliionablc, and was carried to a greater height 
in England, than in the countries upon the 
continent of Europe. The infular fituation of 
Britain enabled the inhabitants in a great mea- 
fure to extirpate the fiercer and more hurtled 
Ipccies of wild animals ; fb as to leave no other 
but thofe wdiich, placing their w hole fafety in 
flight, directed the attention of the people to 

the 
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the pleafure merely of the chacc. Hunting, 
therefore, in Britain, came to confift in a long 
and intricate purfuit, admitting the difplay of 
nuich art and fkill ; while, upon the continent, 
it was often a fjrt of combat with wild ani- 
mals, rc(juirlng only a momentaiy exertion of 
ftrcnc,th and courage, or at moll, of military 
dexterity. As the inhabitants of this illand 
■‘Acre, bolides. Ids enuaered in diftant w'ars than 
the other European nations, they had, upon 
that account, more Icifurc to employ them- 
It'lvcs in rural fports. It has farther been al- 
iedged, that Britain was anciently famous for 
its breed of flow hounds, a fpccies of dogs pe- 
pcculiarly fitted for the impro\cmcnt of the 
chafe ; but whether this ought to be regarded 
as one caufe of the national propenfity to this 
diverfion, or rather as the eliedu of it, there 
may be fomc reafon to doubt. It is more pro- 
bable that the Englilh were led early to culti-r 
\atc the breed of llow^-hounds, becaufe they 
were much addiclcd to that mode of hunting 
which required thole animals, than that this 
kind of dogs, from fometliing unaccountable 
in the nature of our foil and climate, v ere 

r 3 the 
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the original and peculiar growth of our couri- 
try.’* 

We may remark, by the w'ay, that the Eng- 
lifh manner of hunting, and their fondncls for 
that fport, has been the caufc of anotlier pecu- 
liarity, their paffion for horfe-racing. When 
hunting came to confitf entirely in a purl'uit, 
there uas a neccflity that the compaii) Ihould, 
for the moll part, be on horfeback ; and when 
different fportfmen were engaged in tiic fame 
chale, they had irequcntly' occafion to vie with 
one another in the Iwiltneis of their horfes ; 
which naturally produced a more formal trial, 
by running in a Hated courfe ; whde the im- 
provement of this latter diverfion excited the 
people to cultivate that breed of race- horfes 
which is now reckoned peculiar to the country. 

During the whole period ol the Anglo- 
Saxon government, the great lords, who pof- 
feffed allodial eftates, appear to have enjoyed 
the privilege of hunting upon their owm 

That England was anciently famous for its breed of 
flow.hounds, appears from Strabo, c. 4. The Frenc h, under 
the kings of the Merovingian race, were accullomed to 
procure hunting dogs from England. Vclly’s Hift. voL i. 

ground;, 
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ground, independent of the fbvercign.* But, 
in confequencc of that feudal fuperiority over 
the nobles, which was acquired by the crown 
upon the acccllion of William the firft, it be- 
came a maxim, that the killing of game w’as a 
branch of the roval prerogative, and that no 
fubjedt had any right either to polTcfs a foreft, 
or even to hunt upon his own cflate, unlefs by 
\ irtuc of a charter from the crown. 

In this part of the prerogative, William the 
coiKjucror, and his immediate fuccefTor, arc 
faid to have committed great abufes. As thofe 
princes w'erc cxccirively addicted to the amufe- 
ment of hunting, they laid waftc \cry extcnfivc 
territories, in dili'crcut jiarts of England, in 
order to convert them into forefrs ; having, for 
that purpofe, demohdied many houfes, and 
even villages, and expelled the inhabitants. 
New and favage penalties were inflidled upon 

* By a law of Canute tlic Great, whofc autliorii} w-k 
more CAtciifivc than that of liis pretleccirors, the ric^ht of 
the nobles to protect the game upon their own grounds 
I’eems to be laid under reftrictions. Tlie words .are, ‘‘ Yolo 
“ lit oinnis liber homo, pro libito fiio, habcat vcncrcm, 
five viridem, in planis fiiis fnper terras ihias, fine chacc'i 
“ tamen, ct devitciit oiunes meam, iibitunc|ue habere 
volucrod’ 



72 


THE NORMAN CONftUESr ; 


fuch as encroached upon the king’s game, or 
committed any trcfpafs in his forclls ; and the 
laws upon this fubje^l were executed in a man- 
ner the mod rigorous and oppreffive. 

It may, indeed, be furpcclcd that thefe 
abufes have been fomcw'hat exaggerated. The 
cxtcnfion of the prerogative, witli refpeft to 
the privilege of hunting, muft have been highly 
odenfive to the nobles; and could hardly iail 
to excite loud complaints, together with fomc 
degree of mifrcprelentation, againfl the pro- 
ceedings of the crown. The erecHion of great 
forefts, even though thefc had been coniined 
within tlie dcmelnes of tlic king, was likely of 
itfelf to oceafion nuieh popular clamour ; as in 
our own times, the change of a large eftate 
from tillage to pafturage, by which many 
tenants are deprived of their livelihood, is fre- 
quently the fource of much odium and refent- 
ment. Tiherc is rcafon, however, to believe, 
t lat thefc exertions encroached, in fome cafes, 
upon the private property of individuals, and 
were, therefore, no Icfs unjuft than they w'crc 
unpopular. 

The charter of the foreft contained a variety 
of lalutary regulations for mitigating the feve- 

rity 
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rity of the laws upon that fubjc<5l, for the rec- 
tification of the former abules, and for pre- 
venting the future encroachments of the fove- 
rcign. In the proceedings againft thofe who 
trcfpaficd upon a forcfl, a greater degree of re- 
gularity was introduced; and capital pun ifli- 
ments were, in all cafes, abolilhed. The inva- 
fions of private projjcrty, by credling a royal 
foreffc, except upon the demefnes of the crowm, 
were prohibited ; and it was ordained that all 
the lands belonging to particular perfons, wliich, 
from the reign ot Henry the fecond, had been 
included within the bomidaries of a forcfl, 
fliould be d'ljlfortjtcil, and reflorcd to the 
ov\ner.*' 

The long reign of Henry the third, from 
the feeble character of that monarch, and from 
the injudicious, the inconflant, and the arbi- 
trary mcafures w'hich he purfued, according to 
the ditferent favourites by wdiofe counfel he 
happened to be governed, was filled with in- 
furredtions and difbrdcrs ; and in the latter 
part of it, the rebellion, conduced by the dar- 
ing ambition and great abilities of Simon 
Montfort, the carl of Leicefter, had reduced 

* Sec the Charter publiflied by Blackllone. 

the 
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the fovereign to the moft defperate fituation, 
and threatened to deprive him oi' his crown ; 
when his enemies were unexpectedly and com- 
pletely defeated, by the intrepidity, fteadincls, 
and good fortune of his fon Edward. During 
the courfe of thefe commotions, Henry, in or- 
der to appeafe his barons, granted, more than 
once, a renewal ol the great charter, and the 
charter ot the forefi;. He alii) fvvore, in the 
moft folcmn manner, to preferve them invio- 
lable ; an oath to which, after he was relieved 
from the prefent embarraffment, he appears to 
have Ihcwn little regard. 

W e may here take notice, thonsrh it falls 
beyond the period which we are now confider- 
ing, that another folcmn confirmation of thefe 
charters was afterwards obtained in the vigo- 
rous and fuccefsful reitrn of Edward the firft. 

1. When we take a view^ of thefe great 
tranfadtions, and endeavour to eftimate the 
degree of attention which they merit, their 
nunrber, their fimilarity, and the long intervals 
of time at which they -w'ere procured, are cir- 
cumilances which cannot be overlooked. Had 
one charter only been granted by the fovereign, 
on a fingular occafion, it might well be lup- 

pofed 



■jprogkess of feudal system, S:c. 


75 


pofed to have arlfcn from a concourfc of acci- 
dents, and from partial views. Inftead of cx- 
prcffing the opinions entertained by tlie hing 
and his people, concerning the rights of cither, 
it might, in tiuit cafe, have been the effedl of a 
mere cafual advantage, which the one party 
had gained over the other ; and, fo far from 
dllplaying the ordinary flatc of the government 
at that period, it might have exhibited the tri- 
umph and injufticc of a temporary ufurpation. 
i)Ut thofe important flipulations, not to men- 
tion the frequent confirmations of them in a 
later period, were begun and repeated under 
the reigns of fix different monarchs, compre- 
hending a courfe of about tw’o hundred years ; 
they were made with princes of extremely dif- 
ferent characters, and in very oppofite fitua- 
tions ; and though, by the infertion of different 
articles, thofe deeds were gradually expanded, 
and accommodated to the circumftances of 
the times, yet their main objcCf continued in- 
variably the fame ; to limit thofe abufes of pre- 
rogative, which, from the advancement of the 
feudal fjflcm, and from the nature of the mo- 
narchy, Avere moft likely to be committed. 
Taking thofe charters, therefore, in connexion 

with 
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with one another, they feem to declare, in a 
clear and unequivocal manner, the general and 
permanent fenfe of the nation, witli refpe(5l to 
the rights of the crown ; and they afeertain, 
by exprefs and pofitive agreement between the 
king and his fubjedts, thofe terms of fubmillion 
to the chief magilhate, which, in moft other 
governments, arc no otherwiie explained than 
by long ufage, and v\ hich have therefore re- 
mained in a flate of uncertainty and fludua- 
tion. 

2. It jeems to be a common opinion, that, 
by thefc charters, the crown was deprived of 
many ot thofe powers wdiich had been alTumcd 
by William the conqueror, or by his fon Wil- 
liam Kufus, and the conftitution w'as brought 
nearer to that equal balance, which it had 
maintained under the direction of the Saxon 
princes. In particular, by the charter of king 
John (for the preceding charters have been in 
a great mcai'ure overlooked) it has always been 
fuppofed that the bounds of the prerogative 
were greatly I’mited. But upon examination 
it will be found, that this opinion is contrary 
to tile real hate of the fad. During the w hole 
period which we are now confidcring ; that is, 

fr(>m 
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from the Norman conqucft to the time of Ed- 
ward the firft ; while the barons were exert- 
ing thcmfclvcs w'lth fo much vigour, and with 
fo much apparent fuccefs, in reftraining the 
powers of the crown, thole powers were, not- 
withlfanding, continually advancing; and the 
repeated conceffions made by the fovereign, 
had no further cft'edl than to prevent his autho- 
rity from incrcafing fo rapidly as it might other- 
wife have done. For a proof of this w c can 
appeal to no better authority than that of the 
charters thcmfclvcs ; from w hich, if examined 
according to their dates, it will appear, that 
the nobility were daily becoming more mode- 
rate in their claims; and that they fubmlttcd, 
in reality, to a gradual cxtcnliou of the prero- 
gative; though, by more numerous regulations, 
they endeavoured to avoid the wanton abules 
of it. Thus, by the great charter of Flenry 
the third, the powers of the crown are lefs 
limited than by the charter of king John ; 
and by this laft the crown vafl'als abandoned 
fome important privileges with which they 
were invefted by the charter of Henry the 
firft. 

In the charter of Henry the firft, (/le inci- 
dent 
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dent of wardjh'ip, the fcvcreft and moft opprcl*™ 
live of all the feudal incidents, is rclinquillicd 
by the fovcreign ; and the heirs of a vaiful being 
thus allowed to continue the poileflion of the 
lief, during their minority, that is, at a period 
when they could not perform the feudal ier- 
vicc, were in a great mcafurc rcitored to that 
allodial property which, before the Norman 
conqueib, their predeceffors had enjoyed. ]3ut, 
in the reign of king John, the incident of ward- 
Ihip had taken fuch root, that the crown valTals 
no longer thought of difputing the continuance 
of it ; but w'crc fatiblicd with procurinj., 1 jme 
regulations to prevent abufes in making it 
effcClual. From this period, therefore, the 
nobles rnufe be underftood to acknowledge that 
they had no other claim to the enioyment of 
their eftates than as a confideration for the per- 
formance of military lervice. 

According to the charter of Henry the firft, 
the incident of marriage extended no farther 
than to prevent the crown valfals from marry- 
ing any woman, with whofc family the fupc- 
rior was at variance ; a rcltridlion which was 
not likely to be very oppreffive, and which was 
in fome degree ncceflary for maintaining the 

public 
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|>ublic tranquillity. But in the time of king 
John th is incident had been {o much enlarged, 
as to imply a right in the fuperior to prohibit 
his valfals from marrying without his content, 
and c\en to require that they Ihould marry any 
woman whom he prcfcnted to them. In the 
charter of that prince, therefore, it is provided, 
that the heirs of a vaffal fliall be married with- 
out iUfparagemcnt , that is, they firall not be re- 
quired to contradl unfuitablc alliances ; and, to 
fccurc them from impofition or undue influ- 
ence, in a matter of this kind, it is farther fti- 
pulated, that before they contradt any marriage 
their nearefi; relations Hiall be informed of it. 

'I'he charter of king John may, on the other 
hand, be compared with that of Henry the 
third, in relation to aids and fciitagcs, a fort of 
indireft taxes, from which a conlidcrable part 
of the crown revenue was derived. By the 
charter of John, the exclufive power of impof- 
iiig thofc duties is committed to parliament; 
but that of Henry the third is entirely blent 
upon this point ; and leaves the monarch under 
no reftraint in impofing fuch burdens by virtue 
of his own prerogative. It is true, that ^he 
former limitation upon this part of the prero- 
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gative was afterwards renewed iti the reign of 
Edward the firft * 

What I have obferved concerning the v aria- 
tions in the feries of great charters, docs not 
feem applicable to the law’s of the foreft. The 
violations of private property, committed in 
this refpedt by William the firll, and his fuc- 
ccflbrs, were too notorious to be fcrioutly de- 
fended ; and therefore, notwithflanding the 
general progrefs of monarchy, it was thought 
neceflary to remove thefe abufes, and to guard 
againft them for the future. 

3 . Whoever enquires into the circumftances 
in which thefe great charters were procured, 
and into the general ftate of the country at that 
time, will eaiily fee that the parties concerned 
in them were not actuated by the mofi: liberal 
principles ; and that it was not fo much their 
intention to fecurc the liberties of the people 
at large, as to eftabllfh the privileges of a few 
individuals. A great tyrant on the one fide, 
and a fet of petty tyrants on the other, feem to 
have divided the kingdom ; and the great body 
of the people, difregarded and opprelTed on all 
hands, were beholden for any privileges be- 

* 34 Edw. I. flat. 4. cap. i. — Alfo 25 Edw. 1 . 2, 5, 6. 

flowed 
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flowed upon them, to the jealoufy of their 
mailers; who, by limiting the authority of each 
other over their dependants, produced a recipro- 
cal diminution of their power. But though the 
freedom of the common people was not in- 
tended in thofc charters, it was eventually fe- 
cured to ^hcm; for when the peafantry, and 
other perfons of low rank, were afterwards 
enabled, by their induftry, and by the progrefs 
of arts, to emerge from their inferior and fervile 
condition, and to acquire opulence, they were 
gradually admitted to the exercife of the fame 
privileges which had been claimed by men of 
independent fortunes; and found themfelves 
entitled, of courfe, to the benefit of that free 
government which w’as already eilablilbed. The 
limitations of arbitrary powder, which had been 
calculated chiefly to promote the intereft of the 
nobles, were thus, by a change of circumftances, 
rendered equally advantageous to the whole 
community as if they had originally proceeded 
from the mofl exalted fpirit of patriotifm. 

When the commons, in a la'^er period, were 
difpofed to make farther exertions, for fecuring 
their natural rights, and for extending the blef- 
fings of civil liberty, they found it a fingular 

VOL. II. G advantage 
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advantage to have an ancient written record, 
which had received the fandion of paft ages, 
and to which they could appeal for afeertaining 
the boundaries of the prerogative. This gave 
weight and authority to their meafures ; afford- 
ed a clue to dlred them in the mazes of poli- 
tical fpcculation; and encouraged th*em to pro- 
ceed with boldnels in completing a plan, the 
utility of which had already been put to the tell 
of experience. The regulations, indeed, of this 
old canon, agreeable to the {implicit)' of the 
times, were often too vague and general to an- 
fwer the purpofes of regular government ; but, 
as their aim and tendency were fufRcicntly ap- 
parent, it was not difficult, by a pro])er com- 
mentary, to beftow upon them fuch expaniion 
and accommodation as might render them ap- 
plicable to the circumilanccs of an opulent and 
polifhed nation. 


CHAP. 
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CHAP. II. 

In ’LvJiat Maimer the Changes produced hi the 
Reign of William the Conqueror affedied the 
State of the national Council. 

T^HE changes in the flate of landed pro- 
perty, ariling from the completion of the 
feudal lyftcm, in the reign of William thefirfl, 
•were neceflarily attended with correfpondent 
alterations in the conftitution and pow’ers of 
the national council. The Saxon Wittenage- 
mote was compofed of the allodial proprietors 
of land ; the only fet of men poflelTed of that 
independence which could create a right of in- 
terfering in the adminiftration of public affairs. 
The number of thefe, having been originally 
very great, w^as gradually diminifhed, according 
as individuals were induced, from prudential 
confiderations, to refign their allodial property, 
and to hold their eftates of fome feudal fuperior. 
But in the reign of William the conqueror, 
when the moft powerful of the nobility, thofe 
who alone had hitherto retained their allodial 
property, became at laft the immediate vaffals 
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of the crown, the ancient Wittcnagcmote w'as 
of courfe annihilated; fincc there no longer 
exifted any perfon of the rank and charader 
which had been deemed eflential to the mem- 
bers of that affembly. 

As, during the goicrnment of the Anglo- 
Saxon princes, every Icudal fuperior had a court, 
compofed of his yaffals, by whole afiiflance he 
decided t!ie law-fuit.s and regulated the police 
of his barony ; fo the king, confidercd in the 
fame capacity, had likcv\ife a private baron- 
court, conftituted in the fimc manner, and in- 
vefted with fimilar powers. In that period, 
however, the former of thefe courts, being held 
by allodial proprietors, acknowledging no far- 
ther fubjedtion to the king than as chief ma- 
giftrate of the community, were totally inde- 
pendent of the latter. But in the reign of 
William the conqueror, when the whole of 
the nobility became vaffals of the crown, they 
•w'cre incorporated in the king’s baron- court, 
and the iurlididfion which they cxcrcifed in 
their own demefnc w'as rendered fubordinate to 
that of the king as their paramount fuperior. 
The feveral diftrid.s, which had formerly been 
divided into fo many independent lordfliips. 


were 
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were now united in one great barony, under 
the foverclgn; and his baron-court alTumed, of 
confcquence, a jaritdi<?lion and authority over 
the whole kingdom. Thus, upon the extinc- 
tion of the Wittenagemote, there came to be 
fubftituted, in place of it, another court or 
meeting, timllar to the former, and calculated 
for the fame purpofes, though conflituted in a 
manner fomewhat different. To this meeting, 
as the Norman or French language was now 
lalhionable in England, and even employed in 
public deeds and legal proceedings, the name 
o\ parVi ament was given; as the meeting itfelf 
correfponded, not only to the affcmbly known 
by the fame appellation in France, but to the 
national council of all thole European countries 
m which the feudal fyflem had attained the 
fame degree of advancement'. 

The Enghfli parliament, though its mem- 
bers appeared under a different defeription. 

It has been alleged, that the name of parliament 
was bestowed upon the Englisli national council even in 
the reign of Edward the eonfcsst>r, at winch time the 
French language began to be fashionable in England. — Dis- 
course on the Englisli government, published by Nathaniel 
13acon. 
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comprehended in reality the fame clafs of peo- 
ple who had been members of the ancient 
Wittenagcmotc. It was compofed of all the 
immediate vafllils of the crown; including the 
dignified clergy, and the nobility, whether of 
Englllh. or of French extradion. The wealth 
of thefe perfons, from the fucceffive accumu- 
lations of property before, and in the reign of 
William the conqueror, mufl have been pro- 
digious. From the furvey in doomfday-book 
it appears, that, abont the end of William’s 
reign, the immediate vafTais of the crown w^cre 
in all about fix hundred: fo inconfidcrablc was 
the number of baronies, whether in the hands 
of laymen or ccclefiaflics, into which the whole 
territory of England, cxclufive of Wales, and 
the three northern counties, and exclusive of 
the royal deraefnes, had been diftributed'*'. 

Notwlth- 

* The separate baronies in the different counties, in- 
cluding the lands in the crown demesne, amount in all to 
1462. But as the same persons were often possessed of 
estates in many different counties, it is a matter of some la- 
bour to distinguish the exact number of separate proprietors. 
r„r example, the king himself held lands in every county 
except bhropshire. — Comes Moritoniensis possessed ba- 

rpnies 
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Notwithftanding the vaffalage into which 
the barons had been reduced, their influence 
was but little impaired ; and, though changed 
in outward appearance, they continued to 
maintain that authority which great landed 
eftates will always procure. By the nature of 
their tenures, their property was not rendered 


roiucs in 20 counties. — Comes Eustachius, in 1 1 . — Comes 
Rogcrius, ill 13. — Willclmus de Warenna, in 12. — Ed- 
wardns Sarihbcricnsi.s, in 9. — Willclmus filiiis Ansculfi, in 
j I. — liunfridiib Caiiierarius, in 9 — Comes Alanus, in ii. 
^ -Conics Hugo, in 21. — Ernulfus de Hesding, in 10. — 
Radulphus de Mortcmcr, in 13. — Episcopus Cantuarensis, 
in 8. — Episcopus Eaiocensis, in 17. — Episcopus Wentoni* 
ensis in ii. — Abbatca Westmonasterii, in 14. — Episcopus 
Lincolccnsis, in 9. 

After a pretty accurate scrutiny, it is believed the sepa- 
rate crown-vassals, recorded in doomsday-book, are not 
above 605, thougb thgy may possibly be one or two below 
that number. Of these, the ecclesiastical vassals, including 
ihe different sorts of religious societies, amount to about 
I |o. It is to be observed, however, that some of these ap- 
pear to liave belonged to Normandy, though they possessed 
lands in England. 

It is evident that the power and influence of the crown- 
vassals, in the reign of Wdliiam tlic conqueror, must have 
liecn great in proportion to the smallness of their number, 
and tiie vast extent of their property. 
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more precarious than formerly ; but merely 
fubjeded to certain burdens or cxadions in 
favour of the king. As vaflals of the crown, 
their dependence upon it was even {lighter 
than that of the inferior hereditary vafTals upon 
their immediate fuperior; and from their 
number, their diftance, and their vaft opulence, 
the king w'as left able to retain them in fub- 
jedion. Standing frequently in need of their 
fupport and affiftance, he found it highly ex- 
pedient to avoid their difpleafurc, to confult 
them in matters of a public nature, and to 
piocced with their apj)robatlon. In their new 
capacity, therefore, they ftill affumed the pri- 
vilege of controlling the abufes of admini- 
firation ; and in dirciling the gre at machine 
of government, their power was little inferior 
to that which had formerly been poffefl'ed by 
the Wittenagemote*. 

The 

* That parliaments were frequently held by William the 
conqueror, and by his son William Rufus, as well as by 
the Bucceedinj; monarchs, is indisputable. In the fourth 
•year of William the conqueror, the laws of Edward the 
confessor were confirmed by a great national council. 
[R. 11 oveden. Annal. Also Selden, Spicilegium in 

Eadmcnini.] 
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The power of declaring peace and war was 
from this time, indeed, regarded as a branch of 
the royal prerogative. It was a principle in- 
fcparably conneded with the feudal polity, 

Eadmcriim.] It is doiibtfii! whether this was the same 
parliament vvliich confirmed the collection of Edward the 
Confessor’s laws, preserved by Ingulphus, the abbot of 
Croyland, and secretary to William the First. Sfldcn, 
ibid. — \nother parliament was held in 1070, for termi- 
nating a dispute between the archbishop of York and the 
bishop of W orccster. — Ceram rege ct dorobunis archdpiscep, 
La?ifranco<y et episcopis ahbaiibuSj comiUhiis^ et primal ih us ^ toiiui 
Angluv, Dr Brady’s Tracts. — Another parliament is men- 
tioned in 1084, for changing the canons of Durham into 
hlonks — PriEsc?itibus omnibus episcopis ct baronibus ineis. Ibid. 
— Sec also in the same author, the instances of national 
councils convened bv William Rufus, 

The whole territory of England not having been united 
as the feudal barony of the king, till near the end of the 
Conqueror’s reign, his parliament or baron-court could not, 
before this period, be properly invested with *^0 authority 
over the whole kingdom. It is probable, however, that 
this circumstance was overlooked ; and that, as a great part 
of the nobility, soon after the conquest, were become vassals 
of the crown, they were called, in that capacity, to the 
national council ; while others, who still retained their 
allodial property, might be willing perhaps, without re- 
garding the difference of their situation, to join in the de- 
liberations of that assembly. 


that 
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that the vafTals of the king, as well as thole of 
every fubordinatc baron, fliould be liable for 
military fcrvice to their licgC lord, and Ihould 
be ready to attend him in the field whenever 
he chofe to call upon them. To determine 
the particular quarrels in which he fhould 
engage, and the military enterprifes which 
he fliould undertake, was his province, not 
theirs ; and, provided their attendance vs as not 
more burdenfome than their duty required, it 
"was underftood to be a matter of indifference 
to them, againft what enemy they^ fliould 
happen to be employed. The difcrctionary 
power, which came thus to be affurwed by the 
king, as the great feudal fuperior of the king- 
dom, w'as, at the fume time, fupported by the 
confideration of its cx])edicncy. During the 
numerous invafipns cuflomary in the feudal 
times, it vs'as ncceffary, upon any fuddeii 
emergency, that the leader of a barony fliould 
take his meafures upon the fpot ; and that 
without confulting his vaffals, he fliould pro- 
ceed to repel the enemy by force of arms. To 
call a council, in fuch a cafe, would be to, lofc 
the critical moment; to wafte, in deliberation, 
the proper feafon for ad;ion ; and, for the fake 

of 



THEIll EFFECTS UPON PARLIAMENT. 


9 * 


of a pundlllo, to involve the whole community 
in utter deftruftion. 

This may be accounted the chief difference 
between the Anglo-Saxon and the Anglo- 
Norman government. In the former, the 
power of making peace and war was invariably 
poffeffed by the Wittenagemote, and was re- 
garded as infeparable from the allodial condi- 
tion of its members. In the latter, it was 
transferred to the fovereign: and this branch 
of the feudal fyftem, which was accommo- 
dated, perhaps, to the depredations and inter- 
nal commotions prevalent in that rude period, 
has remained in after ages, when, from a total 
change of manners, the circumflanccs, by 
which it was recommended, have no longer 
any cxlllcncc. 

The legiflative power was viewed in a dif- 
ferent light. New regulations generally took 
their origin from a complaint of grievances, 
made to the fovereign, the great executor of 
the law, and accompanied with a rcqucfl, that, 
jn the future adminiftration of government, 
they might be redreffed. The privilege of 
jjreterring fuch petitions, or at Icaft that of de- 
manding 
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manding a pofitive anfwcr to them from the 
foyercign, was anciently appropriated to the 
Wittenagemote ; and, upon the dilfolution of 
that afl'embly, was devolved upon the Anglo- 
Norman parliament. In every I’ubordinate 
barony into which the kingdom was divided, 
the vailals excrcifed a hmilar pri\l!ege with 
refpedt to the conduct of their ow n fuperior. 
A public llatute was, according to this prac- 
tice, a fort of paction or agreement between 
the king and his valTals, by which, at their 
defire^ he promifed to obferve a certain rule of 
condud ; and in which, therefore, the conf.'nt 
of both was clearly implied. No fuch rule 
was ever thought of without the prc\ ious re- 
queft ot parliament, nor was it ever effectual 
to bind the parties, unlefs the fo\ ercign acceded 
to the propofal. 

The lupreme diftribution of juftlce was 
Iikewhfe a matter of fuch confcquence as to re- 
quire the interpofition of the crow'n-vafTals ; 
and therefore conftltuted another pri\ ilegc ot 
the Anglo-Norman Parliament. How tliis 
branch of bufinefs came, in ordinary cafes, to 
be devolved upon an inferior court, with re- 

fervation 



THEIR EFFECTS UPON PARLIAMENT. 


fcrvat'ion of an ultimate controlling power in 
the parliament, will be the fubjecl of a fepa- 
rate inquiry. 

Taxation is properly a branch of the legis- 
lative power ; fmcc every rule that is made, 
with refped to the payment of taxes, is a law 
which dircci'ts and limits the future admini- 
ftration of government. This branch of Ic- 
giflation is in itfelf of greater importance, and 
it is more likely to be abufed, than any other ; 
becaufc every member in tl)c community has 
an intcrcll to avoid all public bargains, and to 
roll them over upon his neighbours ; while the 
chief executive officer, or whoever has the 
management and difpofal of the revenue, is 
intcrellcd to fqueeze as much as he can from 
the people. We may eafily fuppofc, therefore, 
that as the vaifals of the crow n, after the Nor- 
man conquelh, affumed tlic ordinary cxcrclfe of 
the legiflativc power, they would not be du- 
pofed to rclinqulfli that peculiar branch of 
it, which confifled in the iinpofition of taxes; 
and there is, accordingly, no rcaion to doubt, 
that, as far as it could cxlfl in that period, the 
power of taxation was immediately transferred 

from 
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from the Wittenagemote of the Saxons to the 
Anglo-Norman parliament* 

But in that age, there was little occafion for 
cxercifing this power; few taxes being then* 
dirc6lly at lead and avowedly, impofed upon 
the nation. The chief fupport of the crown 
was derived from a revenue independent of the 
people ; and when additional fupplies became 
requifitc, they were obtained, cither by means 
of a private bargain, for a valuable confider- 
ation ; or under the malk of a gift or voluntary 
contribution. 

At a period when mercenary armies were 
unknown, and when the adminiflration of 
iufticc, inftead of being a burden upon the 
crown, was the fourcc of cmolumci.t, the royal 
demefnes, which, after the acceffion of William 
the firft, became prodigioufly extend ve, toge- 
ther with the profits of amerciaments and fines, 
and the common feudal rents and incidents 
arifing from the eftates of crown-vaffals, were 
fully fufficient to maintain the dignity of the 
fovereign, and to defray the ordinary expence 
of government. This ancient revenue, how- 
ever, was gradually improved, according to the 

increafing 
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increafing charges of government, by the ad- 
dition faitagcs, hydages, and talliages. 

The firfl were pecuniary compofitions paid 
by the crow n- vaffals, in place of their military 
fcrvice ; and, being fettled, in each cafe, by a 
flipulation between the parties, had no re- 
femblance to what is properly called a tax. It 
was alw^ays in the power of the valfal to infifl 
upon fuch terms, with refpe^l to this compo- 
fition, as he judged expedient, or*to avoid the 
payment of it altogether, by performing the 
fervicc for which he was originally bound. 
The fum paid was a voluntary commutation; 
and therefore it muft be underftood that he 
who paid it thought himlelf a gainer by the 
bargain. 

H) dages were due by the fbccage-vafl'als of 
the crown ; who, befide their conftant yearly 
rent to their fuperior, were bound to fupply 
him with carriages, and to perform various 
kinds of work. As thefe were, by their nature, 
fomewhat indefinite, they came to be fre- 
quently exaiSed by the crown-officers in an 
oppreffive manner ; and, when the vaffal rofe 
to a degree of wealth and indeperidencc, h* 
was w illing to exchange them for a pecuniary 

payment. 
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payment, which might, at the fame time, yield 
more profit to the crown. Of this payment 
the extent was originally fixed, like that of the 
feutage, by an agreement in each cafe between 
the parties. 

Talliagcs were paid, in like manner, by the 
inhabitants of towns in the king’s demefne. 
As the king protedlcd his boroughs, and be- 
llowed upon them various privileges, with rc- 
fpcdl to their manufailures, fo he levied from 
them fuch tolls and duties as they were able to 
bear. According as thofc communities be- 
came opulent and flourilhing, their duties were 
multiplied, and rendered more troublefome and 
vexatious ; from which it was at length found 
convenient that they Ihould be converted into 
a regular pecuniary aflelTmcnt*. 

The trade of the country, however incon- 
fiderable, became alfo the means of procuring 
feme revenue to the fovereign. Perfons en- 
gaged in this employment, Handing in need of 
the protection of government, and being alfo 
frequently deftitute of conveniencics for tranf- 

* The name of talliage is frequently extended to every 
pecuniary contribution levied by the superior from his 
vassals, ' * 
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porting and vending their goods, were not only 
protected, but even fometimes provided with 
warehoufes, and with meafures and weights, 
by the king ; who, in return, demanded from 
them, either a part of their commodity, or 
ibmc other payment fuited to the nature of the 
benefit which they had received. A fimdar 
payrftent was demanded by the king upon the 
paffage of goods from one port of the kingdom 
to another. To the duties which came thus 
to be cftablidicd by long ufage, was given the 
appellation of aijioms. Having arifen from the 
demands of one party, and the acquiefeence of 
the other, they were in reality founded upon 
a fort of llipulation or mutual agreement. 

When all thefe branches of revenue proved 
infufficient, the king ujion any extraordinary 
exigence applied for an aid, or general contri- 
bution from his vaffals. We find that aids are 
enumerated among the feudal incidents; but, 
cxclufive of the three cafes formerly mentioned, 
whatever was contributed in this manner, ap- 
pears to have been regarded in the light of a 
free gift ; and, according to this view, came 
afterwards to be denoniinated a levevolcnce. 
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levied by the exprefs or implied confent of 
parties, could with propriety be confidered as 
taxes, they became in reality the fource oi'mueli 
oppreffion and injullice. It was daiiizerous to 
refufe the Sovereign, even when he demanded 
a thing to which he had no right. It was dif- 
ficult to make an equal bargain with a perfon 
fo greatly fupcrlor in power and intlut:ncc. 
By adhciing Itncdly to their ])ri\ileges, and by 
incurring the rclentment of the king, the peo- 
ple fubjected to thofe impofitions might be 
utterly ruined; and were, on every occafion, 
likely to lol'e much more than the value of 
what was demanded from them. When the 
abufes, how e\ er, of v\ hich the crown w as guilty 
in relation to thefc exasdions, had ril'cn to a cer- 
tain height, they became the lubject of general 
comjdaint, and attracled the notice of the Ic- 
gifiaturc. b'cutages, payable by the military 
vaffeds of the crown, came to be fixed by par- 
liament, of which thofe vafials were members. 
After the foccage tenants and the burgefics had 
aecjuircd a degree of opulence, the fame rule 
was extended to the hvdages, and ta’.liagc.s, 
^evied from thofe tw o orders of men. The aids, 
demanded promifeuoufiy from all the different 

forts 
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forts of crown vafl'als, came to be regulated by 
the fame authority^. The cuftoms, originally 
of little imjxirtancc, v\cre, by the gradual ex- 
tenfion of trade, and the increafing demands of 
tlie crown, brought likewile into public view, 
and accjuired fuch magnitude as to occafion 
the interpohtion of parliament, lis a tlatute 
in the reign of Edward the firit, it is provided 
that thotc duties (ball not be le\ ied without 
the “ common uflent ol the realm f.” 

With refpcct to the manner of convening 
the national council, it was not immediately 
^aried by the Norman conquell. The parlia- 
ment, from the accefbon of William the Firft, 
was held, like the Wittenagemote in the Saxon 
times, either according fo ancient ulage, at the 
three bated fel'tivals ol Chrillinas, Eafter, and 
Whitluntiele, or, upon particular exigencies, by 
virtue of a lumnions from the king'. B}' de- 
grees, however, the occafional meetings ex- 
tended the fubjedls ot then deliberation ; while", 

* With regard to aids, and scutage this provision is 
made in the charier of king John, § 12. The statutes 25 
Etlward I. c. 5, 6. and 34 Edward 1 . contain the same re- 
gulation with respect to aids and talliagcs. 

f 25 Edw. 1 . c. 7. 
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on the other hand, tiie regular cuftomary 
icmbhes were trequontly prevented by the dif- 
orderly Ttate ol the country. In the war be- 
tween the cmprels Matilda and king Sfephen, 
the) met with great interruj)tions, and from 
the beginning ot the convulfioiib in the reign 
ofkine: John, were entirely dilcontinucd. The 
power of calling j)arliaments, and confequently 
of putting a negati\e upon its meetings, was 
thu^ in all cafes devolved upon the fovereign '' . 

From thele particulars, it is evident, that the 
Fnglilli monarrhs, after the Norman conquell, 
were lar fiom pofTelfing an ablolute authority ; 
and that the conftitution, not with ftanding the 
recent e.xaltation of the crown, ftill retained a 
confidcrable proportion of the preceding ariltu- 
cracy. As the national council, compoled of 
the nobility or great proprietors of land, was 
iiivcfted vvith the Icgillative power. Including 
that of impofing taxes, and with the power of 
diftributing jufticc in the laft refort, it enjoyed, 
of courfe, the right of controlling and directing 
the fbvereign in the moll: important parts of 
adminillration. 

* Gurdoii’s Hi‘ tory of Parliament. 


From 
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From the fratc of the revenue, indeed, ui 
that period, tlic executive power vs as under lefs 
rellraint from th-e legiflature tluin it has become 
in later a<res. As tlie kin^ had feldom occa- 
fion to iiilicita lupply irom parliament, he was 
the lefs liable to be queftioned about the dif- 
pofa! of his income. The people, who gave 
nothing to the public magiftrate for defraying 
the expence of g'ovcrumcnt, had but little in- 
citement or pretence, either to find fault with 
his ueeonomy% or to recpiire a llritrl; account of 
liis management. He managed the revenue 
of the kingdom, as other individuals were ac- 
culhomcd to manage their own eftates; and the 
Idea of a public officer, or magiffratc, was apt 
to be funk in that of an ordinary proprietor, to 
whom the crown, and the revenues conneited 
with it, have been tranfntiitted like a private 
inheritance. 

It muff at the fame time be admitted, that 
abufes in the e-xercife of the executive power 
were then extremely freepreut, and were, often 
fufFcred to pals without animadverfion or no- 
tice. The legiflaturc had too little experience, 
to provide regulations for preventing the nu 
merous inftances of malvcrfation in office that 

II 3 
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were llkel} to oc^oir : iuclieinl eftabliflirncnts 
had oot \el attained iuch pcttccdu^i might 
enable tl'em \\ith qu:ekr^(> t.) nunilh the le- 
A'eral \iolatlons oi jediHc ; nni had irm.-!; iilagc 
CiiaMifhed lIiuIc lmU Uii'-h* niaaniE'. o1 govern- 
ment; \\kiih are t!ic comnn'’^ of po- 

hlheb mai;nei>, an^i^^i 1 Kh nttcai iupp1^' the 
pKKX' (j 1 politue Tiic coiuIucl of 

tlic iov^Tci^^n, iLcrci'ore, aixJ c\en lli -t o\ iii- 
jerinr rghcei^, la the i-rdman cuuric ot admi- 
nlltrati(m, was in a giaat I'e.eaiure da'crctionary ; 
and A IS no othervMfe reibaiined, than by tlic 
Lar ejfcxcamg geru ra! c!ajn->ur viad chlturb* 
anec. But inOiMduabs mieht ful'caln nmrh 

i. 

oppvaTinn Ik fore tluir coinplaints were likely 
to cai ;?■(' attention, and ir.ipht be dilpofcd, 
from prudential cr.nf: deration?, to fubmit to 
iij-aTv ii;jurie> and incons enicncic?, rather than 
cen'.end apaiiift tlu vs hale force of the ciown. 
In thi> dil-'-rdcrly itatc of iocicty, jrerfons who 
])K!e! red any requeft to the kin>r, or who had 
even any claim of right, in which Ids intcreft 
was concerned, were coinnronly induced to 
fccure his favour by a prefent, or, if you will, 
hv a bribe. A numerous lilf of tlurfe prclcnts, 
w hich were made to the fovercign, in order to 

procure 
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procure what was barely jufticc, has been 
collctlicd by different authors, vsitli a view of 
demonffrating the defpotlcal nature of the 
y\ng!o-N<)rman government. ]^)Ut theff in- 
ffanccs tend only to ,pro\e the frequency of* 
abufes, from the want of a regular polity, ex- 
ten;ling to all the departments of adminiffra- 
tion. They fliew that the government was 
rude and impcrfe<!:>:, and therefore in many cafes 
arbitrary; not that it was an abfolute mo- 
narchy ; that the national council was negligent 
and unileilful in rcllraining dilorders ; not that 
it was deftitute of authority to limit the pre- 
rogatn e. This is w hat happens in the infancy of 
every political f)ffcm, whatever be the peculiar 
plan upon which it is formed. The ftrong 
find themfelvcs often at liberty to opprels the 
weak ; perjbn^ of inferior llation are therefore 
obliged to Ihelter themfelvcs under the wings 
of a luperior ; and arc glad to obtain, by folici- 
tation or bribery, the quiet excrcilc of thofe 
rights which they are unable to maintain by 
any other means. 

What puts this obfervation in a clear light 
is, that the alvufes of the executive power, 
which were fb frequent in the early periods of 

II I the 
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the Enplifli conftitution, have fincc been rc- 
rnoved by the gradual improvement ol arts, 
and the correfpondent pr<'grcr5. ot m.inncrs. 
without any conriderablc change in the dillri- 
butlon of the great powers of government. 
The outl ints ot the Englilh conftilutiou are 
not\ery ditterent, at this dav, trom what they 
were in the reign ot William the Conejueror ; 
but the powers which were then unncrfally 
aoimowledged, have been fince more minutely 
applied to the detail of adminittration ; and the 
variatlons, that have occurred in the modes of 
living, and in the condition of individuals, have 
been gradually accommodated to the tpirit of 
the old inftitutions. The experience of the 
nation has led them to fill up the picture, of 
which a rude Ikctch was delineated in that 
early period. 


CHAP. 
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CHAP. III. 

Of the ordhiary Courts rf , Tuff ice if ter the Nor- 
man Conqiitf, 

T he diiiribution of jufticc, in the laft rc- 
fort, was not the molr brilliant or con- 
fpicuous, thovie^h it was, undoubtedly, one of 
the moll; ufctul departments belonging to the 
national council. During the latter part of 
the Anglo-Saxon government, this branch 
of bufinel's was commonly devolved upon 
occalional meetings ot' the Wittenagemote ; 
which being called for dil'cuiring matters of 
inferior concern, w’crc feldom attended by any 
other members than fuch as happened, at the 
time, to be retained about the king's perlbn. 
But, after the Norman conqucll, the changes 
which have been mentioned in the ftatc ot the 
country, contributed to produce farther alter- 
ations in the judicial cftablilhmcnts ; and par- 
ticularly, to di\ctl more entirely the public 
aflernbly of the ordinary cognizance of law'- 
fuits. By the completion of the feudal fyftem 
in FrancC; the adminiftration of juflice in that 

country 
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country attained a degree of regularity which 
W'as ionnerly unknov. n ; and upon the ac- 
ccffioiT of William the Firft, to the Englifh 
throne, the improvements in this branch of 
pediey, whicii Ijad been extended to iSorrnandy, 
at that tie:i, v. part of liic F;ench dominions, 
were era iuailv introduced into Britain. As 

c ^ »■ 

the tc' era! dht; icb, of the kingdom, which had 
formerly been tliitraelcd by the teuds of theip 
independent leaders, came, now to be united 
ruuler the feudal funcriority of the crown, the 
dccifion of priMitc quarrels by the fword was 
more efi'edualiy reftrained ; while the vigour 
and influence, p'Oifeffed by the two firft princes 
of the Norman race, co-operated with the 
natural progrefs of focicty in liringing tlic 
differences among all the inhabitants under the 
determination of the magiftratc. From the 
cenfequent multiplication of appeals to par- 
liament, tile members of that all cmbly became 
daily Icfs difpofed to execute this part of their 
duty; at the fame time that, from the incrcafi^ 
authoiity of the crown, their attendance was 
rendered proportionably Ids needfar^. The 
number of crown-vafials, convened on fuch 
occafions, was therefore gradually diminiflied ; 

the 



AFTER THE NORMAN CONQUEST. I07 

the abfencc of others was more and more over- 
!f)oked ; and at length there was formed, out 
of parliament, a regular tribunal, for the foie 
j)urpole of deciding law-fuits, and compofed of 
an arbitrary number of thoti- pcrl'ons who fat 
in the greater all'emblv. The ureat officers of 
the crown, being always upon the i'pot, when- 
ever a meeting of this kind called, became 
its ordinary conftituent members; and to thefc 
were addedi by the king particular ixadons, who, 
from their knowledge ol lavr, or experience in 
I)ufmcfs; were thought qualified to aliift in the 
inferior departments of ofFiCc ' . 

This 

Account of tMh irUvjLu^ T., 1,)-'’ Histoiyof Ibx- 
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autiiority, received the of sciie.^ liell, or steivard 

r>f the A/xidAA/, as the atlt.'rvras cahed ihc \tciv ml of the 
kingdom. The subordinate appointnieut or a sleifard of 

tlie 
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This court, from the place in which it was 
commonly held, received the appellation ot the 
aula rcpis. In its conftitution and origin, it 
correfponded cxaftly with the cour de roy^ 
which, after the acccflion of Hugh Capet, 
was gradually formed out of the ancient par- 
liament of France; and wdth the aiilic coundU 
which, after the time of Otho the Great, arofe, 
in like manner, out of the diet of the German 

the household, or corner pnlaih^ is also to be found in France, 
Germany, and other feudal countries. 

The office of constable, or cliief groom, had come in 
England, as well as upon the continent, to be divided into 
two branches, that of the constable and marshal; or of 
the groom and the smith, or farrier. 

The seneschal and dapifer ought, in all probability, to 
have been distinguished; as in Frame, and of course in 
Normandy, the otlices of steward, and butler, or cup-bcarcr, 
had been long separated. 

'The treasurer is supposed to have been originally the 
deputy of the high-steward. — But in later times was more 
probably that of tlic chanibcriain, who came to have the 
principal charge o‘' the revenue. 

Sec an account of tlie rank and employment of these 
officers, in trnt brancli of the king’s court which had the 
maragement of the revenue, in the DtaJogus de Scacarioy 
unblishcJ by Madox, from the black and the red boohs of 
hxcheqiicr. 


empire 
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empire. In Scotland we meet with a court of 
the fame nature ; and there is reafon to believe 
that, in every European kingdom of conlider- 
able extent, the progrefs of the feudal lyllem 
gave rife to a fmlilar infiltution. In all thefe 
countries, as well as in England, it appears 
probable, that this tribunal was detached from 
the national council by connivance rather than 
by any pofitlvc appointment ; from a dif'pofi- 
tion in the people to confult their own cafe 
and conveniency, more tlian from any defign 
upon the part of the crown to limit their pri- 
vileges; in fliort, from no preconceived plan 
of altering the conftltution, but from a natural 
and obvhous accommodation to the clrcum- 
flanccs of the community ; and from an im- 
mediate profpc6l of advantage, by facilitating 
the dlftribution of juftice. As this tribunal, 
therefore, has been formed in a flow and 
gradual manner, it feems diffictilt, in any of 
the countries above-mentioned, to afeertain 
tilt prccife date of its formation. In England, 
the inftltution of the aula re^is is commonly 
aferibed to William the Conqueror ; but this 
muft be underftood with relation to the firff 
appearance of that court, as dlftlncfl from thv 

ercater 
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greater meeting of parliament, and not with 
relpe(5l to the fubfcqucnt variations and im- 
provements which preceded its complete cfta- 
bli^raent. 

This court was held by the Englifli monarchs, 
not only in theif moft ufual place of rcfidcnce, 
but wherever they happened to be, when there 
was found occafion for its intcrpofition. It 
had the fame extent of jurifdi6tion with 
parliament, out of which it had growm ; and 
therefore obtained the cognizance of all ordi- 
nary law-fuits, whether civil, criminal, or 
fifcal. 

The king hitnfclf prefided in the aula regh, 
whenever he thought proper to fit there as a 
judge ; but the ordinary prefident of this court 
was the lord high ftcw'ard, the principal officer 
of the crown ; w ho, in rank and authority, 
had rifen to be the fccond perfon in the king- 
dom ; and upon whom the king, when abfent 
from parliament, had hkewdfe devolved the 
right of preliding in that affembly *. 

* When the members of this court transacted civil and 
criminal pleas, they sat in the hall of tlie king : when they 
acted as a court of revenue, they sat in tlie Exchequer. 
Dial, de Scacario. Baron Gilbert’s Hist, of Chancery. 

For 
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For fomc time after this tribunal had been 
feparated from the meetings of parliament, ft 
ftill confiftcd of all the s;reat officers of the 
crown ; but according as, by the gradual ex- 
tenfion of its authority, it had occafion to fit 
more frequently, the attendance even of the 
gicater part of thefe members was rendered 
more ufelcfs, as well as inconvenient ; and 
therefore became the Icfs regular. Tlic king, 
at the fame time, acquiring higher notions of 
his own dignity, or finding himfclf more en- 
gaged in the other departments of government, 
ceafed alfo to cxercii'e the ordinary f uiu^Vions of 
ajudge; fi) that the high Reward became in a 
manner the foie magiitrate of the ai.'Id /rg/.r ; 
and, from this moft confpicuous branch of 
power annexed to his office, was denominated 
the grand jitJUdary *. 

While 

* That the grand justiciary of England was originally 
the high steward, appears indisputable, i. Tluit the In^di 
steward, or maire of the pjJace^ in Eranee, was anciently 
the oiiicer of the crown who acquired the liigh^v dignity 
and authority over the kingdom, is universally adnntted. 
2. In Normandy a similar ofllcer, appointed by the duke, 
appears to have been cliicf justiciar throughout the dutchy. 
See CouslumicT du Normandie. 3. Ergm the blacl: and 


red 
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While the judicial authority of parliament 
Ivas thus delegated to another court, the king 
cxercifed the chief parts of the executive power, 
by the affiftance of a privy-cou7icily compofed 

of 

red books of Exchequer, there is distinct evidence that 
Robert carl of Leicester, udio, in the reign of Henry the 
Second, was tlie high steward, had alfo the oihcc of grand 
justiciary^ Non silum ad scacarhmi verum per universum 
regnum PMESIDENTIS dignitatem obiinuit. The aiitlior of 
this account was a cotemporary, who says he saw the great 
officer whom he speaks of. 4. That the high steward had 
by his office the right of presiding over the king's privy 
counsellors, and o^■cr ail the officers and minifters of justice 
in the kingdom, appears also from an old manuscript, 
intitled, sit Se/ieschallus et quid ejus officuniy 

quoted by Sir Robert Cotton and other antiquaries, wliose 
researches upon this subject are preserved in Hcarne’s Col- 
lc(S.ion. — See the facts collected by these authors — also 
Spelm. Gloss, v. Justiciarius Capitalis. 

It is true, that among the English historians and antL 
quaries there is some confusion in the accounts given of the 
persons who held the office of high steward and of jus- 
ticiary. This seems to have arisen partly from the diffi- 
culty of distinguishing the old high steward from his origi- 
nal deputy the steward of the household; and partly from, 
the occasional appointments made by the sovereign of 
persons to preside in particular trials, who have been 
mistaken for permanent justiciaries. This last seems to be 
the great source of error in Madox. 

5. That 
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of fuch barons as enjoyed his particular favour 
and confidence. Some inffitution of this na- 
ture had probably exiflcd, at Icaff occaflonally, 
during tlie reigns of the later Saxon princes ; 
but, after the Norman conqueft, when the 
prerogative was coiifidcrably exalted, the privy- 
council, of confequence, lofe in dignity, and 
its interpofitions became proportionably more, 
extenfive. The members of this meeting, it 
is probable, were nearly the fame perfons who, 
from their employment about the king's per- 
fon, had ufually been called to fit in the aula 
regls, after it came to be feparated from the 
greater meeting of parliament; and even when 
the king and his privy-counfellors had devolved 
the ordinary bufinefs of that court upon a fingle 
maglftrate, they ftill retained the cogniiance 
of fuch extraordinary caufes, both civil and cri- 
minal, as more immediately excited their at- 
tention. Of the caufes which came, in this 
manner, to be determined by the king and his 

5. That the high steward was anciently the president 
over the king’s judges, and even of the high court of 
parliament, is further confirmed by the privilege of that 
officer, when created, in later times, to presid e in the house 
•f lords. 


VOL. H. 
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privy-council, and were at length, by cuftorri, 
appropriated to that court, there were three 
different forts. 

I. When a crime was committed, for the 
punilhment of which the common law had 
made no proper provifion, it was thought ex- 
pedient, that the criminal ftiould not be per- 
mitted to efeupe from juftice; but that he 
fliould be called before this extraordinary tri- 
bunal, and puniflicd according to the nature of 
his offence. From the meetings of the privy- 
council, which gave a decifion in fuch uncom- 
mon and lingular cafes, there was formed, in 
after times, a regular jurifdiftion, known by 
the name of the Jiar cliamhcr*. 

From the nature of things, it was to be ex- 
pected, that this jurifdiClion would foon de- 
generate into tyranny and oppreffion. The 
procedure of the court, as it related to matters 

* Concerning the origin of the name of star- chamber, 
and the original nature of that court, see Sir Thomas Smith 
de Repub. Angl. — Lamb. Arch. — Blackstone’s Comment. 
— The nature of the jurisdiction anciently possessed by the 
star chamber, may be conc&Ved from the sort of offence.s 
concerning which that court is directed to enquire, by the 
statutes 3 Henry VII. c. I. and 2 i Henry VIII. c. 20. 
See Coke’s Inst. 

in 
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m which no rule had been cftablifhed, was, of 
courfe, difcrctionary and fluduating : at the 
fame time that the caufes which might come 
before it, under pretence of not being properly 
regulated by common law', w'ere capable of 
being multiplied without end : not to mention, 
that, as the members of this court were cre- 
ated and removed at plcafure by the king, fo 
the dccifions, whenever he chofe to interfere, 
depended entirely upon his will. Thefe ob- 
jecflions, how'cver, to the jurlfdiftlon of the 
ftar-chamber, which appear fo well founded, 
and which, in a future period, occafioned the 
abolition of that court, were not likely to be 
fuggefted upon its firft cii;abllfl)ment, rvhen its 
interpofitions, w'c may fuppofe, were few, and 
limited to cafes of great necclhty, and when 
the firoplicity of the age was more difpoied to 
regard the immediate benefit arifing from any 
xneafure, than to confider the diftant conlc- 
quences of which, as a matter of precedent, it 
might poffibly be productive. 

2. In civil queftions, |he rules cf common 
law, which had been gradually eflablifhed by 
judges in order to avoid reflections, and to pre- 
vent inconfiftency of conduCt, were fometimes 

j 2 found 
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found fo extremely defedlivc as to lay the court 
under the difagrceable neceffity, cither of rc- 
fufing jullicc to individuals, or of pronouncing 
an improper dccifion. The king and his privy- 
couneil, upon the fame principle which led 
them to interfere in extraordinary crimes, were 
induced to hear the complaints of perfons who 
had fulfered injuftice from the rude and ini- 
penfedt f}'ftcm of jurifprudence adopted by the 
grand julHciary ; and to afford them relief by a 
dccifion according to conlcience or natural equi- 
ty. The interpofitioms derived from this fourcc, 
becoming numerous, and being often attended 
with fome difiiculty, were put more immedi- 
ately under the direcifion ot the chancellor; 
who, as the king's fccrctary, was ufually a man 
of fome literature ; and who, having become 
the clerk, or keeper of the records ot the aula 
rcgls, was particularly conieriant in matters of 
law, and qualified to decide in fuch nice and 
intricate cafes. In w!*al manner tlie decifions 
of this ofRcer, who acted at fiift with the 
affiftance of u committee of privy-counfellors, 
gave rife to the jurifej^ionof the court of chau- 
aery, will fill more properly to be confidered 
hereafter. 


3 . When 
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3. When the Chrlftian clergy had acquired 
an extenhve authority and jurifdi^tion in the 
vveftern part of Kurope, we find tliat, what- 
ever cenfure they may deferve for the intcrefted 
policy which they pracflifed in other refpeffs, 
they had the fingular merit of endeavouring 
every where to reprefs the diforder and in- 
juftice arifing from the anarchy of the feudal 
times. The weak and defencelcfs, who met 
with infult and oppreffion from every other 
quarter, found protc(!:hon from the church ; 
and the caufes of w idows and orphans, and of 
all perfons in circumftances of diftrefs*, which 
had been baniflicd from the barbarous tribunal 
of the lay-judges, procured a welcome recep- 
tion in the fpiritual court; where they were 
commonly examined with candour, and de- 
termined with impartiality. 

In imitation, as it fhould feem, of this 
ecclcliaftical interpofition, the king of England 
took under his immediate proteAion the caufes 
of fuch as, by reafon of their poverty, were 
unable to bear the expenfe of an ordinary law- 
fuit ; and, fince no other court in the country 


* P erf on if infer ahile'. 
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could give the proper redrcil;, he encouraged 
thofc pcn'bns to bring a petition or llipplication 
to the p'rivy-council ; whicii decided their 
claims in a fummary manner, and without the 
lorms obferved in the ordinary tribunals. Hence 
particular perlbns being entrufted with this 
branch of bufmefs, compofed at length a court 
of requefs, as it was called ; which, for a long 
time, had no warrant of ordinary jurifdidlion ; 
but which, as the complaints that came before 
it could not be accurately defined, aflumed at 
length fo great powers as to render it unpopular, 
and, in the reign of Charles the firft, to occa- 
llon its abolition'*'. 

The influence of that humanity, difplayed 
by the church, was not confined to England ; 
but appears to have produced a fimilar inter- 
pofltion in the government of other European 
countries. In France it was anciently the 
cuftom to prefent petitions or complaints to 
the king at the gate of his palace ; and, for the 
purpofe of receiving and examining thefe, the 
king was early led to appoint certain perfons 
belonging to his houfliold. If any petition 

* Sir Tho. Smith de Repub. Anglor. — Blackstonc’s 
Comment. 


wa.s 
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was of too great confcquencc to be anfvvcrcd 
immediately by thefe commiffioiicrs, they 
were diredied to make a report of it to the 
king, and to require the attendance of the 
parties, in order that the caufc might be heard 
and determined. The perfons appointed for 
the determination of fuch caufes, w ho feem to 
have been members of the king’s privy-council, 
wxre called maijircs dcs rcqiujics dc Vliojhl du 
roy. Their number was increafed to lix, of 
which the one half were ecclehaftics; and they 
feem at length to have been formed into a 
feparatc court, under the name of the climnhc) 
of requefs*. 

The inftitution of the aula regts, or court ot 
the grand judiciary, w'as a natural, and a very 
great improvement in the tyftem of judicial 
policy. The great national council could not 
be very frequently convened, and its decifions, 
therefore, efpecially in matters of private pro- 
perty, w'cre not cafily procured. But the 
fmallcr tribunal of the aula regis was eafily 
kept in readinefs, to determine every contro- 
verly whether civil or criminal. As the king, 
amid the dlforders of the feudal government, 
was under the neceffity of making frequent 

‘ Jlcchcrches de la France. D’Estienne Fasquicr. 
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journies over the kingdom, in order to main- 
tain his authority, and to fupprefs or prevent 
in^urre<^lions, he was enabled to receive, in 
every quarter, the complaints of his people, 
and found no difficulty in calling this court to 
give fuch redrefs as the occafion might require. 
Juftice was made, in this manner, to pervade 
the country ; reparation of injuries was rendered 
more certain, while the cxpence of litigation 
was diminifhed ; and, by punifhing crimes in 
the neighbourhood of thole places where they 
Tiad been committed, the axe and the halter 
became an immediate and powerful antidote 
to the poifon of bad example. 

From the decifions of this tribunal, there 
always lay an appeal to the high court of 
parliament. This was a confequcnce of the 
manner in which the aula regis was formed ; 
by the mere dlfute of attendance in the greater 
part of the members of parliament; who thence 
were underftood to have delegated the ordinary 
judicial power to fuch of their number as con- 
tinued in the exercife of it. But as this delega- 
tion was intended merely tofave trouble to'thc 
members of parliament, it was not conceived 
to exclude a full meeting of that council from 

reviewing, in extraordinary cafes the proce- 
dure 
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dure of the committee upon whom this ordi- 
nary jurifdidlion had been devolved. Though 
parliament might wilh to be difengaged from 
the labour attending the dccifion of law-fuits, 
it was probably not wdlling to rcfign the 
authority conne(fted with that employment ; 
and, while it acquiefeed in the fubftitution of 
a court for exerciiing the whole parliamentary 
jurifdicflon in the firft inftance, it ftlll reserved 
the power, wdiich might be exerted on lingular 
occafions, of fuperlntendlng the proceedings 
of that court, and of controlling its decifions. 

The aula re^h, being a Ibrt of deputation 
from the national council, or king’s baron- 
court, had, on the other hand, a power of 
reviewing the fcntences of the fcveral tribunals 
eretSed in different parts of the kingdom ; and 
became an intermediate court between them 
and the high court of parliament. There was 
the fame reafbn for committing to the court 
of the grand juftlciary, the province of hearing 
and dlfcuffing appeals from inferior tribiinals, 
as for devolving upon it an original jurlidic- 
tion in parliamentary adfions. The lull effa- 
bllfhment of this tribunal, however, together 
with the changes in the Hate of property after 

the 
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the Norman conquefl:, contributed to limit the 
authority of thefc inferior courts, and to render 
.their interpofition of little importance. 

When the great lords of a county had be- 
come valTals of the crown, they claimed the 
privilege of bringing their law-fuits, in the full: 
inflancc, before the baron-courtof the ibvercign, 
their immediate fuperior. To the fame court 
were brought immediately, appeals from the 
fentences pronounced by thefe great lords in 
their own baron-courts. The HierifF, now 
converted into a crown vaffal, befide the jurif- 
dicElion over his own feudal barony, appears to 
have ftill retained the power of deciding con- 
trovcrfies between the rear-vajfals or tenants 
belonging to different baronies within his 
county. 

But the authority polTefTed by the aula regis^ 
which was daily extended, from the increafing 
power of the crown, enabled that court even 
to make continual encroachments upon the 
fubordinatc jurifdidion of the fhcriff and of 
the different barons. It could be of little ad- 
vantage to the inhabitants, that their law-fuits 
were brought in the firfl inflance before the 
court of the baron or of the flicriff, fmee the 

decifion 
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sieclfion of thofe judges might, with theutmoft 
facility, be reviewed by the court of the grand 
jufti clary ; and, as this great tribunal appeared 
occafionally in all parts of the kingdom, and 
diftributed juftlce with fuperior efficacy and 
fplcndor, men were frequently difpofed to pafs 
over the interior courts, and took encourage- 
ment to bring their difputcs immediately be- 
fore the court of appeal. Thus, by the gradual 
operation of the fame circumftanccs, the judi- 
catories of each barony, and county, dwindled 
into aflate of infignificance ; their jurifdidlion 
was at length rcftridled to matters of fmall 
value; and the greater part of caufes, civil and 
criminal, as well as fifcal, were appropriated to 
the ordinary baron-court of the fovereign. 

Mr. Hume imagines, that none of the other 
feudal governments in Europe had fuch infti- 
tutions as the county-courts ; and feems to be 
of opinion, that as thefe courts, by requiring 
the frequent attendance of the barons, contri- 
buted to remind them of their dependence upon 
the king, they muft have had remarkable ef- 
fects in reducing thofe great perfonages under 
the authority of the chief magifl:ra*:e. 


But 
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But the county-courts were fo far from 
being peculiar to England, that they appear, 
in the early periods of the feudal fyftem, to 
have exifted throughout all the weftern parts 
of Europe. In France, and in fevcral other 
countries upon the continent, thofe courts 
began Iboner to lofe their authority than in 
England ; becaufe the fovereign had fooner 
acquired a feudal fuperiority over the great 
lords ; by which they were reduced under the 
immediate iurifdid;ion of the king’s baron- 
court, and withdrawn from that of the chief 
officer of a county. In Scotland, on the other 
hand, where the influence of the crown over 
the nobles advanced more flowly than in Eng- 
land, the county-courts were enabled much 
longer to preferve their primitive jurifdidion ; 
fo that a confiderable fliarc of it has been 
tranfmitted to the prefent time, and become 
a permanent branch of the judicial polity. 

It feems difficult, therefore, to fuppofe that 
the long continuance of the courts of the 
Ihcriff in England had any tendency to In- 
creafe or maintain the authority of the king 
over the batons. The decay of thofe judicial 

eftabliffiments 
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cftabllftiments appears, on the contrary, to have 
been a neceffary conibquence of a correfpondent 
exaltation of the crown ; and wc fhall find that, 
in every country, they remained longer in 
power and fplendor, according as particular 
circumfhanccs contributed to thwart the am- 
bitious views of the monarch, and to prevent 
the extenfion of bis prerogative. 

In the dominions belonging to France the 
judicial power of the cour Jc roy advanced very 
quickly from the reign of Hugh Capet, by the 
dlfufe of the county courts, and by receiving 
appeals from the courts of the barons. Thcfe 
appeals, agreeable to the general cuftom of the 
feudal governments, contained at firfi: a com- 
plaint that injuftice had been committed by 
the inferior judge, who, therefore, was obliged 
to appear as a party, before the fuperior tri- 
bunal. But according as the pradice of 
appealing became more frequent, the petitions 
of appeal were admitted upon (lighter grounds; 
the charge of wilful injuflice againft the in- 
ferior courts was more and more o\ crlooked ; 
the magiftrates w'ho had prefided in thcfe 
courts, were no longer (ufficicntly iuterefted to 
appear for the juftification of their condud ; 

and 
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and the controverfy was examined in the court 
of review, for the tbie purpofe of determining 
the propriety or impropriety of the former dc- 
cifion. 

It is true, that from the difordcrs which 
prevailed in France, under the later princes of 
the Carlovingian race, one or two of the great 
lords had accpiircd fuch independence, as, for 
Ibmc time alter the reign of Hugh Capet, pre- 
vented the king from reviewing their fcntcnccs; 
but this is mentioned by all the hiftorians as a 
remarkable Angularity. It alfo merits atten- 
tion, that the French monarchs, about this 
period, were not content with the power of 
receiving appeals from the feveral courts of 
their barons. An expedient was deviled of 
lending royal bailiffs into different parts of the 
kingdom, with a commillion to take cognizance 
of all thofe caufes in which the fovereign was 
interefted, and in reality for the purpofe of 
abridging and limiting the fubordinate jurif- 
diblion of the neighbouring feudal fuperiors. 
By an edift of Philip Augullus, in the year 
11 go, thofe bailiffs were appointed in all the 
principal towms of the kingdom*. 

* Hainault’s Abridgment of Hist, of France. 

CHAP. 
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CHAP. IV. 

Frogrefs. of ecclejiajitcal furifdi6iton and Au- 
thor iiy. 

T he hierarchy of the weftern church 
grew up and extended itfelf over the 
kingdoms of Europe, independent of the 
boundaries which had been fet to the do- 
mlirlon of fecular princes, and of the revolu- 
tions which took place in the ftate of any 
civil government. The Roman pontiff, hav- 
ing found the means of uniting under his 
protedlion the clergy of each particular king- 
dom, was equally interefted in promoting their 
influence, as they were in maintaining the 
authority of their fpiritual leader. By taking 
advantage, therefore, of the various and fuc- 
ceflive contentions among oppofite and rival 
powers, he was enabled to extort conceffions 
from thofe whom he had fupported, to levy 
impofitions, and to exalt the dignity and pre- 
rogatives of the holy fee. 

The Norman conqueft, in England, was 
followed by a complete- reparation of the 

ecclefiaftical 
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ecclefiaftical from the temporal courts. By a 
Regulation of William the Conqueror, the 
bifliop was no longer permitted to fit as a judge 
in the court of the county, nor the rural dean 
in that of the hundred *. This alteration had 
undoubtedly a tendency to promote that ex- 
clufive jurifdidlion which the clergy were de- 
firous of eftablifhing ; and to build up that 
lyftem of church power which the wifdom of 
after ages found it fo neceffary, and at the 
fame time fo difficult, to pull down. Under 
the dominion of the Anglo-Saxon princes, 
while the fpiritual judges were alTociatcd with 
the civil magiffcratc, many caufes of an ccclc- 
fiaftical nature were brought under the cog- 
nizance of the temporal courts ; and though, 
from the fuperior knowledge and addrefs of 
churchmen, the decifions given by thofe tri- 
bunals might be apt, in fome cafes, to favour 
of a clerical Ipirit, there was little danger, from 
this arrangement, that the church would be- 
come totally independent of the ftate. But 
from the moment that the clergy were ex- 
cluded from a voice in the courts of the 

• William the Conqueror’s charter, with advice of the 
national counciL Spelmaiv 

hundred 
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hundred and of the county, ecclefiaftlcal con- 
trove r^cs appropriated, in all cafes, to the 
judicatories of the church ; and the ambition 
of churchmen immediately excited them to 
extend their own peculiar jurlfdi<5tion, by in- 
vading that of the civil magiftrate. 

The encroachments made by the fpiritual, 
upon the province of the temporal courts, 
were of a f mllar nature in England, and in all 
the other countries belonging to the Wcflern 
church. The pretence for thefc encroachments 
was, the privilege of the clergy to infliift cen- 
fure upon every Irrcgularlt} , which could be 
confidered as a Jin, or an offence in the fight of 
God. Under this defeript ion every ad: of In- 
juflice, every violation of the laws ol the land, 
was manlfcilly included ; but the offences 
which in this view attraded more particularly 
the attention of churchmen were fucb, it may 
eafily be conceived, as had an immediate con- 
nexion with their own intereft, or w’lth thofc 
relisiious obfervances from which their own 
dignity and importance were in fome meafurc 
derived. 

One of the firft lnterf)ofitions of the church, 
in a matter of civil jurifdidion, appears to 

VOL. II. K have 
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have been made with relation to iythes, and 
other eccleiiaftical revenues. h!!H;n after the 
rights of the clergy, in this particular, had re- 
ceived the fandlion of public authority, they 
were not likely to meet with a viTOrous and 

O 

hearty fupport from the civil magiftrate ; and 
it was therefore confidered by the church, as a 
matter of general concern, to render them 
elfedlual in the fpiritual court* 

The performance of tcflamcntary bequefts 
was viewed in a fimilar light. As in the ex- 
ercife of their profeffion, the clergy were fre- 
quently employed about dying perfons, and 
had almofl the exclufivc poffellion of all the 
literature of that ignorant age, they were ufu- 
ally confultcd upon the making of teftaments, 
and became the common witnelTes to thofe 
deeds. It would be doing them injuftice to 
fay, that they ncgledtcd to avail themlelves of 
that fituation, for incrcaling the revenue of the 
relpedtive corporations to which they belonged. 
With fo great diligence and fuccefs did they 
perform this part of their duty, that few per- 
fons adventured to take a near proljredt of a 
future ftate, without making confiderable 
donations for pious ufes ; and the effedt of in- 
culcating 
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culcat’mg the fame dodlrinc, was at length 
rendered fo univerfal, that, in many countries 
of Europe, a great proportion of every perfbnal 
cftate was, without any teftament, and in virtue 
of a tacit or prefumed will of the proprietor, 
transferred, by the ordinary courfc of fucceflion, 
to the church. Thus the clergy were not only 
the beft qualified for explaining the will of the 
teftator, but had befides a peculiar intereffc in 
the execution of it ; and therefore, by their 
activity and vigilance, joined to the indifference 
and remiffnefs of the civil tribunals, they found 
it not difficult, in queffions of this nature, to 
acquire an exclufivc jurifdidion. 

From the fame principle which recom- 
mended penances and mortifications as highly 
meritorious, the minifters of religion thought 
it incumbent upon them to cenfure and 
difeourage all exceffes in fcnfual pleafurc ; 
and in a particular manner to reflrain every 
Irregularity with refpedt to the intercourfe of 
the fexes. The contradl of marriage was 
therefore brought under their immediate in- 
fpedlion ; and, as it came to be celebrated by 
a clergyman, and to be accompanied with re- 
ligious forms and folcmnitics, was regarded as 

K. 2 a fpe- 
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a fpecies of facrament. Upon this accounti 
every breach of the duties of marriage, every 
queftion with relation to its validity, or con- 
cerning the terms and conditions which were 
held compatible with that inilitution, became 
an objc(5l of ecclcfiaftical cognizance. 

This branch of jurifdiAion afforded, by de- 
grees, a pecuniary revenue, which the clergy 
did not fail to improve. By the Roman law, 
which was at firfl; adopted in ecclcfiaftical 
courts, marriage was prohibited between col- 
lateral relations in the fecond degree ; that is, 
between brothers and fiftcrs. This prohibi- 
tion, comprehending thofe perfons who ufually 
were brought up in the fame family, and who, 
unlefs their union had been entirely prevented, 
might be frequently expofed to the hazard of 
fcduflion, is founded upon manifeft confidcr- 
ations of expediency. But no fooner was the 
church polTefled of fufficient authority in this 
point, than, becoming difl'atisfied with fuch a 
rcafonablc and falutary regulation, fire thought 
proper to introduce a ftii(i:tcr di'iCipline ; and 
proceeded, by degrees, to proh:' union 

of more diftanc relations ; in lo much tii-it 
ipiarriagc between pcrlbns in the fourteenth 

degree. 
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degree, according to the Roman computation, 
was at length declared illegal^. Not con- 
tented with preventing the intercourle ot' 
natural relations, the fupcrftition of the age 
recommended, and the intcrcfled policy of the 
church ordained, a rcllraint of the fame nature, 
in confequcnce of the fpiritual connexion 
arihng from baptiftn, between the perfon 
baptized and his godfathers and godmothers, 
as well as the clergyman by whom that facra- 
ment was adminiftcred ; and the marriage of 
thofc perfons, together with their relations, as 
far as the fourteenth degree, was likewife for- 
bidden. Idle number of people, thus prohibi- 
ted from intermarrying, came to be fo immenfe, 
that perfons at liberty to form tliat union, at 
a time when relations were not, as at prefent, 
fcattcrcd over the world by the influence of 


* The fourteenth degree, according to the computation 
of the c ivilians;, is equal to the seventh degree among the 
canonists ; comprehending persons removed by seven gene- 
rations from the common stock. To tJtange the Roman 
method of counting kindred, was tlic first contrivance of 
tlie clergy in the dark ages, for extending the laws of 
ancient Rome witli respeil to the relations prohibited from 
contracting marriage. 

K i 
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commerce, could fcldom be found, at leaft 
among perfbns of rank, in the fame quarter of 
a country, and hardly ever in the fame eiiele 
of acquaintance 

Thefe regulations were intended merely for 
the purpofe of levying contributions from the 
people ; for, though marriages contra6t:cd 
within the forbidden degrees were null and 
void, the church affumed a power of difpen- 
fing with the law ; and to fuch as were able 
to pay for it, with exception of parents and 
children, and fome other very near relations, 
a difpenfation, in rnofl cafes, was readily 
granted. 

B) this jurifdid,ion with relation to tcfla- 
ments, and with relation to the validity of 
marriage, the church decided the moft im- 
portant queftions concerning the tranfmiffion 


* Blackstonc in his Comment, 'v'ol. ii. calculates the num- 
ber of relations wliich may, at an average, exist in different 
degrees of consanguinity j by which it appears, that every 
person may have at least j 6,000, in the 14th degree, accord- 
ing to the Roman computation, not to mention such as are 
a step or two nearer, who may be living at the same time ; 
and of spiritual relations, in consequence of baptism, he 
may have three or four times as many more. 


or 
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of property. She poffcffed the foie power of 
determining the legitimacy of children, upon 
A\ hich depended their capacity of inheritance ; 
;-,t the fame time that file gave authority to the 
nomination of e\ ery perfon who fuccceded to 
an eftatc by the w/// ot the proprietor. 

Amid the diforders which prevailed in 
Europe for many centuries after the dowmfal 
of the Homan Empire, and by which the in- 
habitants were funk in profound ignorance and 
barbarlfm, the clergy exerted themfelves in 
retraining the perfidy and injulbce of the 
times ; and, by the influence of religious mo- 
tives, endeavoured, as far as polTible, to induce 
mankind to the obfcrvancc of good faith in 
their various tranfadlions. For this purpolc 
they introduced a general practice, that con- 
tracts of every fort fliould be confirmed by the 
fanction of an oath ; by which means the 
violation of a contract, being confidered as the 
breach of a religious duty, fell under the cog- 
nizance of the church. From the tricitnefs 
obferved in the decifions of the fpiritual court, 
the private party, at the fame time, found it 
more advifeable to bring his complaint before 
this tribunal than that oftheciiil magifirate. 

K 4 The 
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The extent of jurlfdl^lion, acquired in this 
manner may cafily be conceived. 

Laftly. To the church courts were appro- 
priated, as I formerly had occafion to obferve, 
the caufes of widows and orphans, and of all 
perfons in circumftanccs of diftrcls. Caufes of 
this defeription were too apt to be negle<$led 
by thofe military barons invefted with civil 
jurifdiibon, who paid but little attention to 
the claims of any perfon from whofc future 
fervices they could derive no benefit, or from 
whofe refentment they had nothing to fear. 

It mull be remembered, to the honour of 
the clergy of thofe times, that they were the 
frierld^ o‘ order and regular government; that, 
if they laboured to rear a fyllcm of ecclefiafti- 
cal defpotifm, their authority was generally 
employed in maintaining the rules of juflice ; 
and that they difeovered a uniform inclination 
to prote<5l the weak and defencelefs, againft 
that violence and oppreffion which was too 
much countenanced by fuch of the laity as 
were poirefTed of opulence and power. From 
this circumflance, the extenfions of ecclefiafti- 
cal jurifdl<flion were highly acceptable to the 
people ; and, notwithftanding the pernicious 

confcquences 
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confequcnccs which they ultimately tended to 
produce, w'ere, in the mean time, of great ad- 
vantage to the lower ranks of men, if not of 
general benefit to the community. 

Having thus occafion to determine a multi- 
tude of caufes, both of an ecclcfiaftical nature, 
and fuch as fell w ithin the province of the civil 
magiftrate, the church courts advanced in the 
knowledge and experience of judicial bufinefs. 
As, by their literature, the clergy could not 
fail to be acquainted with the ancient Roman 
law, they were led, in many cafes, to adopt 
the rules of that equitable fyftem : Their own 
decifions were colledlcd, in order to ferve as 
precedents in future queftions ; and from thefe, 
together with the opinions oflcarncd fiithers in 
the church, the decrees of councils, and regu- 
lations of popes, was at length formed that 
body of canon-law, which obtained univcrlal 
reputation in the weffcern part ot Europe. 

It would have been to little purpofe, how- 
ever, for the church to alTume a jurifdlclion, 
had file not been able to render herfelf inde- 
pendent in the exercife of it. But the fame 
vigour and dexterity, by which the clergy 
eftablilhcd their power in any European king- 
dom. 
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dom, were exerted in order to withdraw their 
fubjedlion from the fovereign, and to render 
them iubordinate only to the Rorr'.m pontiif. 
In England this was, in fome mealure, etfetded 
fo early as the reign of William the conqueror, 
by the expedient of appointing papal legates, 
or commiffioners, to hear and determine 
ecclefiaflical caufes. As thofe appointments 
might be renewed at pleafure, they fbon 
opened the way for a direct appeal from the 
Englifli church- courts to that of Rome; which 
was firft attempted in the reign of William 
Rufus, and finally accompliftied in that of king 
Stephen*. 

The entire exemption of churchmen, or 
clerks, from tecular jurifdidlion, which had 
been early introduced into fome other European 
countries, and which appears to be a natural 
confequence of the advancement of ecclefiafti- 
cal power, w'as, in England, made effedlual 
about the time of Henry the fecond. The 
effedls of this exemption, which have, in fome 
meafure, been retained in later ages, are uni- 
verfally known by what is called the henejit of 


* Burne’s Ecclesiastical Law. 


clergy. 



JURISDICTION AND AUTHORITY. I39 

clergy. As the church-courts never infilled a 
capital or corporal punifliment, thofe offenders, 
who could be fubjcfffed to no other jurifdidlion, 
were ot courle exempted from fuch punifli- 
ment, unlefs in tome few cafes, where the 
church might refufe her interpofltion, or was 
plcafed to deliver over the criminal to the 
Iccular arm. After the reforraarion, this pri- 
vilege of clerks, which, by the progrefs ot 
litciaturc, came to be within the reach ofalmofl: 
all the inhabitants, was looked upon as a con- 
venient method for moderating the rigorous 
punilhments oi the common law' ; and there- 
fore, with various modifications by flatute, 
wa^ then incorporated in the legal fyftem. 

In the reign of Henry the firfi, the monaflic 
rule of celibacy, after long and violent ftrugglcs, 
was at length impofed upon the fecular clergy 
of England ; and received the faniflion of 
eccleliaffical authority^. By this regulation, 
churchmen, being freed from the cares of a 
familys and from the burden of making a pro- 
viflon for poflerity, were detached, in a great 
meafure, from the reft of the community, and, 
by motives of interefl; and ambition, were more 

* Lytttdon’s Hist, of Henry II. 

uniformly 
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uniformly and firmly xmitcd in that ecclcfiafll- 
cal corporation of which they were membeis. 
Though it may be true, therefore, that this 
abford fyftem of mortification was introduced 
from perverted notions of refinement, and by 
the univerfal influence of fuperllition, there 
tan be no doubt that it was afterwards pro- 
moted and extenefed from the intcrefted policy 
of churchmen, and more cfpecially from that of 
their fpiritual fovercign. 

Rut the great circumftancc which contri- 
buted to ellablifli the independent power of 
the church, was the privilege of bellowing 
ecclcfiafhical preferments. 

Upon the firfl ellablifhment of ccclefiaftical 
benefices, by the donation of dying perlbns, and 
the confequent rile of ecclefiallical dignities, 
the inferior clergy of each diocefe w ere chofen 
by the b’fliop and chapter, and the bifliop him- 
felf, by the dean and chapter of the cathedral 
thurch. After the modern European king- 
doms had been cre(5led upon the ruins of the 
ancient Roman Empire, the fovereign, in each 
of thofe kingdoms, was tempted to interfere in 
ecclefiallical eledlions, and, by his influence 
over thofe who had the power of nomination, 

acquired 
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acquired at length the privilege of beftowing 
the higher church livings. But when the 
authority of the bifhop of Rome had rifeu to a 
great height in the weftern church, he left no 
meafure unattempted, in order to wreft out of 
the hands of princes an inftrument of fo much 
importance as the nomination of the fuperior 
clergy. The difpute concerning this point, 
which lafted for more than a century and a 
half, is one of the mod: remarkable events in 
the hiilory of modern Europe. It was begun 
by the famous Gregory the feventh ; a man 
who, by his abilities, his intrepidity, and his 
unbounded ambition, was qualified to, draw 
the utmofl advantage from the fituation in 
which he was placed. This pontiff not only 
rejected with difdain the prerogative which the 
German emperors had for fomc time exercifed, 
of confirming the cle^lion of the popes, but 
prohibited them from interfering in the elec- 
tion of all bifhops and abbots ; and proceeded 
fb far as to iffue decrees, by which he excluded 
the lai*"}’, of every rank or condition, from the 
collation to ecclefiaftical benefices. Henry the 
fourth, who at this time wore the imperial 
diadem, defended his rights with vigour ; and. 
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as many princes were, by various motives, in- 
duced to fupport the intercH of the church, 
the contending parties had recourfe to arms. 
During the progrefs of the quarrel, all Italy and 
Germany were thrown into convulllons ; mil- 
lions of people were deflroyed upon the one 
lide and the other; and it is computed that no 
lefs than fixty battles were fought in the reign 
of this emperor ; together with eighteen more 
in that of his fon and fucceffor, Henry the fifth, 
who at length was perfuaded to conclude a 
peace .with the court of Rome, by granting an 
exprefs renunciation of all his pretenfions"^. 

The conteft, with rcfpedl to the right of in- 
veftitures, was not confined to Italy and Ger- 
many, but extended itfelf over the other 
countries of Europe ; in which the church, 
for the mofl: part, w'as equally fuccefsful. In 
France, <^he decrees of the pope were made cf- 
fe(5lual with lefs rapidity; but without violence, 
and even without much difiurbancc. In Eng- 
land, the right of the laity to confer ccclcfiafti- 
cal benefices, was firft ck:])utcd in the reign of 
Henry the firft, when Anfclm, the archbifliop 

* Father Paul’s History of Bciicficcs. 

of 
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f)f Canterbury, refufed to conlecrate the bifhops 
nominated by the king. The controverly was 
continued under feveral of the fucceeding 
princes ; but no blood was fpilt in the quarrel, 
farther than by the aflaffination of Bccket, or 
than what might arife from the fcourging of 
Henry the fecond. In this kind of warfare, 
the church was properly in her own element ; 
and managed her weapons with her ufual dex- 
terity. When king John had been weakened 
by an unfuccefsful war, and had incurred the 
contempt and refentment of his fubjedls, the 
pope laid hold of that opportunity to invade his 
prerogative ; and, by thundering out againft 
him the different orders and degrees of ecclcfi- 
aftical cenfure, at the fame time that he had 
the addrefs to employ the fecular arm of France 
to fupport his authority, he at length obliged 
the infatuated Englifli monarch, not only to 
rellnquifh all claim to the right of inveftitures, 
but even to refign his kingdom to the church, 
and to hold it for the future as a feudatory of 
the holy fee. 

It could hardly be expefted that the pope 
would engage in fuch long and violent ftruggics 
for the fake merely of the clergy over whom 

he 
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he ptefided, and that when he had at laft 
gained a complete vidory, he would not en- 
deavour to improve it to his own advantage. 
No fooner was the nomination of bifliops and 
abbots placed in the clergy of each cathedral 
church or monaftcry, than his holinefs began 
to interfere in eledions, by recommending par- 
ticular perfons to vacant benefices. Confidcr- 
ing the influence and authority which he 
pofTefTed over all the members of the church, 
and the exertions which he had made in pro- 
curing the right of eledion to Jne clergy, fuch 
a recommendation could not, with decency, 
be overlooked ; and, in moft cafes, could 
fcarcely fail of fuccefs. The ircqucncy, how- 
ever, of thefe recommendations difpofed the 
cleidors to anticipate them on particular occa- 
fions, by filling up the vacancy with the utmoft 
expedition. Forefeeing the death ot fomc par- 
ticular incumbent, the pope endeavoured fbme- 
times to prevent a precipitate fupply of the 
vacancy, by requefting that it fliould be delayed 
for fome time. Such recommendations and 
requefts, having come at length to be fre- 
quently difregarded, were afterwards accom- 
panied with commands; and commiflioners 
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were fcnt to put them in execution, as well as 
to punlfli the clergy, in cafe of their difo- 
bediencc. To all thele expedients was added, 
at length, a more effectual intcrpofition for 
preventing every dilappointment. With re- 
gard to the mode of ele<!iing bifliops and abbots, 
and the qualifications of the perfon to be 
eledlcd, afetof regulations was made, fo nume- 
rous and intricate, that the llridl obfervance of 
them became impoflible ; while it was de- 
clared, that, upon the leafi: failure in any point, 
the eleiliop fliould be void, and the nomina- 
tion fhould devolve to the apollolic fee. By 
thele artifices the bifliop of Rome acquired, in 
reality, the power of appointing all the digni- 
fied clergy, together with all that influence and 
revenue which could be obtained, either diredlly 
or indiredlly, from the difpofal of every im- 
portant ccclcfiaftical preferment. 


VOL. II. 


L 


CHAP. 



146 


VIEW OF THE KINGLY POWRH, 


CHAP. V. 

General Vino of ihe kingly Power, from the 
Reign of Edward L to that of Henry VIL 

T he period of the Engllfh monarchy, from 
Edward the Firtt to the acceffion of the 
houfc of Tudor, corresponds, with great ex- 
adlncfs, to that of th.e French, from Philip the 
Fair to Tewis the Eleventh. About the be- 
ginning of thefc periods, the government, in 
each of thofe countries, alfumed a degree of 
regularity unknown in former ages ; and it 
afterwards continued, by fimilar fbeps, ad- 
vancing towards maturity. The power of the 
king, and that of the nobles, formed, at this 
time, the only balance in the conftitution ; 
which came, in the natural courfe of things, 
to lean more and more to the fide of the for- 
mer. The nobility were too much divided 
among themfclves, to be capable of profecuting 
any regular plan for the aggrandifement of their 
own order. Their opulence, which, if col- 
Icded in one great current, might have borne 

down 
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down every obftacle befpre it, w’as deprived of 
its efficacy by being broken into many fcparate 
channels, and fpcnt in variouf^icontrary direc- 
tions. In order to make an effectual oppofition 
to the crown, it was rcquifite that the greater 
' barons fhould be firmly united in defence of 
their privileges ; but fuch a union was not 
cafily procured, and, for any length of time, 
could hardly ever be maintained. Diftraded 
by mutual animofity, and aduated by private 
jealoufies, or byoppofitc views of intcreft, thefe 
reftlefs, but fliort-fighted chiefs, w ere, without 
much difficulty, perfuaded to abandon any 
joint meafures ; and excited to employ their 
force in weakening and deftroying one another. 
What they gained, therefore, upon fomc occa- 
fions, by a hidden and violent effort, was after- 
wards thrown away, from the want of perfe- 
vcrance or management ; and the efied of a 
temporary combination was more than com- 
penfated by their ufual tendency to difunion 
and difienfion. But the crown was not capa- 
ble of being divided againfl itfelf. Its property, 
being under the difpofal of a finglc perfon, 
was always direded, however injudicioufly, 
to the fame end ; and made fubfervient to 
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one political purpofe that of extending the 
royal prerogative. Ttie revenue of the crown, 
therefore, creaiSld a degree of influence, which 
was continually extending itfelf, and which, 
by its uniform operation, afforded continual 
opportunities for increafing that revenue. 
While the ariftocricy was thus remaining 
ftationary, or left in a fluctuating flate, ac- 
cording to the impulfe of cafual clrcumftances, 
the monarchy, by receiving regular fuppllcs 
from every quarter, was gradually rifing to a 
greater height, and overflowing its ancient 
boundaries. 

It mufl:, however, be admitted, that the 
period of Englifh hiftory, now under con- 
fideration, is diftinguiflied by many powerful 
efforts of the nobility to fupport their privileges; 
and that the crown did not rife to the fummit 
of dignity and fplendor which it attained in 
the poffcffion of the Tudor family, without 
furmounting a variety of obftacles, and without 
being frequently checked and retarded by un- 
favourable occurrences. 

There is even good reafbn to believe, that, 
in England, the regal authority was more 
limited, about the time of Edward the Firft, 

than 
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than it was in France, during the reign of 
Philip the Fair. Though the Englifli crown 
was confidcrably exalted upon the acceffion of 
William the Conqueror, yet, tinder the fuc- 
ceeding reigns, its progrefs was apparently 
more How and gradual. The barons, by 
taking advantage of particular conjundlurcs, 
and, in fome cafes, by proceeding to fuch ex- 
tremities as threatened an immediate revolu- 
tion, obtained from the fovcreign the moft im- 
portant conceffions ; and, in little more than 
a century and a half, no fewer than llx great 
charters were granted, fome of them repeatedly, 
by fix different princes. By thefe charters the 
power of the crown does not, indeed, feem to 
have been contradled within a narrower com- 
pafs than immediately after the Norman con- 
queft ; but it was undoubtedly retrained in 
its advancement, and prevented from riling to 
that height which it would otherwile have 
attained. In France, on the other hand, the 
extenfion of the royal prerogative appears, from 
the time of Hugh Capet, to have Icarcely met 
with any oppolition. No formidable combination 
of the nobles, to withftand the incroachments 
of the kingly power ! No feries of charters, as 
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in England, rclinquiftiing the fuppofed ufurpa- 
tions of the crown, and confirming the privi- 
leges of the ariftocracy ! The only deed of this 
nature, which Vvc meet with in the French 
hiftory, was near half a century pofterior to the 
reign of Philip the Fair ; and was extorted 
from ting John in confequence of the diffi- 
culties under which he laboured from the in- 
vafion of his kingdom by the Engliffi mo- 
narch *. 

To what caufes may we aferibe this diffe- 

“ The opportunity of the states general, assembled in 
** the year 13 ^5,” says the count de Boulainvillicrs, “ is 
" favourable to my design ; since, upon their remonstrances, 
“ king John gave a declaration wliich irrevocably esta- 
“ blished the right of those assemblies, and which, upon 
“ that account, might justly be compared to the grMf 
“ charter granted to the Utigluh by a prince of the same 
“ name 5 were it not unfortunately too true, that it has 
“ been buried in oblivion for above two hundred years past, 
even so far that there is no public instrument of it re- 
“ maining, except one copy preserved In the king’s library 1 
“ from whence I took that of wliich I shall give you an 
extra^S: in the course of this letter.’* [Boulainv. account 
of the ancient parliaments of France.] See a full account 
given by this noble author, of that famous French charter^ 
which in reality has a great resemblance to the Enghsb 
charter above mentioned. 


rent 
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Tcnt fpirit of the French from that of the 
Englifli nobility ? From what clrcumflances 
were the former difpofcd to loot with fo much 
tranquillity and indifference upon the exalta- 
tion of the crown, as never, but upon one 
occafion, to exert themfelves in repreffing it ; 
while the latter difeovered fuch a conftant 
jealoufy of the fovereign, and made fo many 
and fuch vigorous attempts to reftrain the 
progrefs of his authority ? The importance of 
this queflion is obvious ; for the efforts then 
made to refift the ufurpations of the crown, 
may be regarded as the groundwork of thofe 
more precife limitations of the prerogative, 
which have been introduced in a later period.- 
1. There occurs one remarkable difference 
betw'een the fituation of the French and the 
Englifli kings ; that in France, the crown was, 
without interruption, tranfmitted dire<5^1y from 
father to fon, during a period of more than 
three hundred years ; that is, from the time of 
Hugh Capet to that of Philip the^ Long ; in- 
cluding a feries of eleven different reigns; 
whereas in England, during the fame period, 
we meet with no lefs than five deviations from 
the lineal courfc of fucceflion ; and about one 

L 4 half 
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half of the reigning princes, who, however 
their title might be recognized by parliament, 
or their pretenfions might be fupported by the 
prevailing party, were, according to the com- 
mon notions of that age, conlidered in the 
light of ufurpers. In France, therefore, tire 
crown paffed, with perfect tranquillity, from 
one fovereign to another ; and each of thofe 
princes, when be mounted the throne, having 
no competitor to obftru<5l his immediate 
pofleffion, no flaw in his title to weaken or 
difturb the general prepofleffion in his favour, 
liiccecded, of confequence, to all that hereditary 
influence w'hich had been accumulated by his 
predecelTors. lo render the fucceffion ftill 
more fccure, Hugh Capet introduced the pre- 
caution, which had been in fomc mcafure fug- 
gefted by the Roman emperors, of crowning 
his heu in his own lifetime; and the fame 
practice was uniformly obferved by fix of the 
fucceeding monarchs ; that is, till the reign of 
Philip Auguftus, when, from the fujKrior fta- 
bility of the throne, any ceremony of this kind 
was become fuperfluous. 

In England, on the contrary, the fuccelfion 
of thofe princes, whofe title was ill founded or 

difputable. 
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difputable, gave always occafion to diflatis- 
fadtlon and complaint, if not to diredl oppofi- 
tion, and open refiftance ; and, as the nobles 
were invited to lay hold of thefe opportunities 
for maintaining or extending their privileges, 
the king was obliged to compound for the 
poffeffion of ibvereignty, by fubmitting to 
limitations in the exercife of it. The perlbnal 
authority of William the Conqueror, produced 
a fubmiffion to William Rufus, though in 
preference to his elder brother Robert, a man 
of popular charafter ; but Henry the Firft, and 
Stephen, may be faid to have purchafed the 
crown, by, the refpedlive great charters which 
they granted to their vaffals. With refped: to 
Henry the Second, it muft be acknowledged, 
that, though he was a foreigner, and though 
he had in fome meafure fought his way to the 
throne, yet in the end his acceffion was agree- 
able to the whole nation. But after having 
fuflered a variety of difappointments, and hav- 
ing been expofed to much uncafmefs from the 
unnatural behaviour of his own ‘children, he 
appears to have confirmed the two preceding 
charters, from a difpofition to guard againft any 
future accident, by fecuring the good- will of his 
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people. The ufurpation of John, accompanied 
■with the murder of the lawful heir, had ex- 
cited againft that prince an indignation and 
relentment, which his future conduit, inftcad 
of removing, tended only to confirm ; and the 
conceffions which he made to his fulyeits, 
were plainly extorted from him by the accumu- 
lation of di^refs and cmbarralTment under 
which he laboured. Henry the Third, though 
there were no objeilions to his title, inherited, 
while he was yet a minor, a civil war from his 
father ; and afterwards, by his imbecility and 
imprudence, was involved in calamities, from 
which nothing lels than the good fortune, and 
the great abilities, of his fon Edward the Firft 
could have extricated him. The charters 
granted by the former of thole two princes 
were evidently the fruit of thefe difficulties *. 

2 . Another circumftance which, in that 
early period, produced a peculiar exaltation of 
the monarchy in France, was the forfeiture of 
Normandy by the king of England, and the 
rcdudlion of that cxtenfive country into an 

* It appears, that one of the charters granted by Henry 
in. was subscribed by his son Edward* Blackstone, 
History of the Great Cliiarters. 


immediate 
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immediate fief of the French crown. This for- 
feiture, though the particular time when it hap- 
pened might be accidental, was to be expedied 
from the fituation of that country, with refped: 
to the king of England, the immediate fu- 
perior, and to the king of France, the lord 
paramount. The efFed; of fo great an accef- 
fion of revenue and influence to the French 
crown was vifiblc ; and Philip Auguftus, in 
whofe reign it happened, became evidently 
polTefied of much more authority than his 
predeceflbrs. 

No acquifition of equal importance was 
made to the crown of England at this early 
period ; for the fettlement which was effeded 
in Ireland, by Henry the Second, and which 
the hiftorians have been pleafed to dignify with 
the fplendid appellation of a conqueft, was 
produdive neither of wealth nor of aiirthority 
to the Englifli monarch ; nor does it appear, 
for feveral centuries, to have yielded any ad- 
vantage whatever. 

3 . The infular fituation of Britain may be 
confidcred as a general caufe of the flower ad- 
vancement of the royal prerogative in Eng- 
land, 
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land, than is to be found in the greater part of 
the modern kingdoms upon the continent of 
Europe. As, in the infancy of government, 
the kingly office arofe from the neceffity of 
having a general to command the united forces 
of the flate, it was to be expedled, that the 
oftener any fovereign had occafion to ad; in this 
capacity, his authority and dignity would 
fooner arrive at maturity. During the time 
of a military enterprize, when the national 
forces, the great body of the people, were 
placed under the immediate diredion of the 
king, they acquired habits of fubmitting to his 
orders; their admiration was excited by his 
high ftation or dillinguifhedprowefs; and they 
were taught by experience to look up to him 
as the principal fource of honours and prefer- 
ment. In times of peace, on the contrary, 
when the members of different baronies, or 
tribes, had retired • to their feveral places of 
abode, they were, in a great meafure, with- 
drawn from the influence of the king, and 
were accuftomed to no other jurifdidion or 
authority but that of the baron or chief by 
whom they, w ere proteded. Even after the 

feudal 
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feudal governments had attained fome degree 
of regularity, and when the fovereign had ac- 
quired numerous branches of civil power, it 
ftill was in the field that his pre-eminence 
attracted fuperior attention, and that he 
had the beft means of procuring popu- 
larity. 

It feems reafonable to conclude, therefore, 
that, upon the continent of Europe, where 
every fovereign found his dominions furrounded 
by bordering nations, whom he was frequently 
tempted to invade, and againft whom he was 
obliged to be conftantly upon his guard, the 
mod: ample fcope was afforded him for dif- 
playing thole talents, and for availing himfclf 
of thofe lituations which wxre bed calculated 
for extending his authority. In England, on 
the other hand ; a country in which there 
were fewer inducements to undertake a na- 
tional war, and in which the military opera- 
tions of the fovereign were chiefly employed 
in quelling the difturbances excited by his 
rebellious barons, or in repelling the inroads of 
the Scots, which were not of much more im- 
portance than the infurrodion of particular 

barons. 
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barons, he had fewer opportunities of exciting 
a national fpirit in his favour, and conlcquently 
found it more difficult to reduce the nobility 
into a {late of dependence. 

The profperous reign of Edward the Firll 
had undoubtedly a coiffidcrablc effedl in con- 
firming and exalting the prerogative. This 
prince was equally diftinguiihed by his policy 
in the cabinet, and by his activity, courage, and 
condu<fl in the field ; at the fame time that he 
does not appear, by any fcrupulous regard to 
the principles of honour or juflice, to have 
b^cn, on any occafion, prevented from direct- 
ing thofe talents to the purfuit of his own 
grandeur or emolument. By the conquefl; of 
Wales he not only gained an enlargement of 
dominion, but freed himfeif from the vexatious 
depredations of a troublefome neighbour. Had 
he lived fomewhat longer, it is more than 
probable that he would alfo liavc completed 
the entire conquefl of Scotland; in which 
cafe, there is good ground bo believe, that the 
rediMSlion of the northern and foutbern parts 
of the ifland into one monarchy, would have 
been produdive of fuch advantages to both 

countries, 
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countries, as might in ibme meafure have 
atoned for the perfidy and injuftice by which 
it was accompUfhed. 

The reign of Edward the Second was no lefg 
adverfe to the influence of the crown, than 
that of his father had been favourable to it. 
By the total deficiency of that prince, in vigour 
and military capacity, He fbon loft all the 
acquifitions which his father had made in 
Scotland ; and faw the independence of that 
kingdom completely re-eftabiifhed. For the 
internal adminiftration of government he was 
equally difqualified. The nobility of that age 
were, with difficulty, reconciled to the dignity 
and pre-eminence of the fovereign ; but they 
could not endure, that any perfon of inferior 
condition fhould, by the favour of the monarch, 
be exalted over them, and be invefted with the 
exercife of the prerogative. The extreme 
facility of Edward fubje<fled him, however, to 
the conftant dominion of favourites, in fup- 
porting whom he excited the indignation of 
the nobles ; and the queen, whofe aftedions 
had been feduced by Mortimer, and who feems 
to have thought herfeif better entitled than 
any other perfon to govern her bufband, hav- 
ing 
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ing joined the malcontents, the king was for- 
mally depofed by a meeting of parliament ; 
was kept for fome time in confinement ; and 
at length barbaroufly murdered. The fate of 
this unhappy prince cannot fail to move com- 
paffion, as it proceeded from the weaknefe of 
his underftanding, and even from the gentle- 
nefs of his difpofition, more than from ambi- 
tion, or any paflion for arbitrary power : while 
it afforded a falutary leffon to his fucceffors, by 
exhibiting a flriking example of the authority 
of parliament, to controul, and even to punilh, 
the fovereign. 

The fame power of the nobles, which had 
depofed Edward the Second, advanced to the 
throne his fon Edward the Third, while yet a 
minor. The early indications of genius, and of 
a martial difpofition, difeovered by this prince, 
difpelled very quickly the gloom which had 
for fome time hung over the nation, and 
gave a total change to the afpe<fl of public 
affairs. He foon freed himfelf from the di- 
rcdlion of the queen his mother, and put to 
death her favourite Mortimer, with little cere- 
mony, and without much regard to the forms 
of juftice. His firft military enterprife was 

directed 
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^irefted to the recovery of what his father had 
ioft in Scotland, in which, from the weak and 
difjrderly ilate of that country, he met with 
little obftru6tion ; but he was prevented from 
the execution of this plaoj by another object, 
which was thouglit of much greater import- 
ance, and which, during the remainder of his 
reign, ingrolTed his whole attention. This was 
his pretention, in right of his mother, to the 
crown of France ; a claim which, thoueh 
founded neither in jufticc nor expediency, was 
yet fufiiciently plaufible to palliate that love 
of extenfive dominion, with which not only 
princes, but even the people in all ages and 
countries, have been alraoft conftantly intoxi- 
cated. The conduct of Edward, in atferting 
this claim, was probably fuch as every monarch 
of fpirit, in that age, muft have held, and in fo 
doing was fure of meeting with the general 
approbation of his fubjeds. As the under- 
taking, therefore, w’as crowned with unexpeded 
and amazing fuccefs, it is no wonder that the 
Iplendid vidories obtained by this king, and 
by his fon the Black Prince, who aded fo con- 
spicuous a part in thole fcencs, procured them 
the admiration as well as the alFedions of the 
VOL. II. M whole 
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whole Englifh nation. While thefe twd 
princes flattered the national vanity, by the 
prolpe(fl of conquering fo great a kingdom as 
France, they dilplayed all the talents and vir- 
tues which, in thofe times, were fuppofed to 
enter into the compolition of the moft com- 
plete military charader. Even at this day, 
when we contemplate the gallantry of the 
Black Prince, and the humanity and gene- 
rofity with which he treated the king of France, 
his prllbner, we mull acknowledge that they 
are furpafled by nothing either in ancient or 
modern flory. Without detrading from the 
merit of this didinguifhed perfonage, we are 
led at the fame time to conceive an exalted 
idea of the inftitutions and manners oi chivalry, 
which, in fo rude a ftatc of foCiety, were capa- 
ble, among people of the better fort, of pro- 
moting fo much delicacy of fentiment, and of 
encouraging any individual to form luch a per- 
fed model of propriety and refinement. 

In the courfe of his long war againft France, 
the king obtained, more and more, an afoendant 
over thofe nobles who followed his banner, 
and were fmitten by ari univCrfal enthuflafra 
to diftinguifh thcmfelvcs in that illuftrious 

field 
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field of naticmal glory. His adminiftration at 
home was equally prudent and vigorous, and 
calculated to reftrain injuftice, as well as to 
command refpcdl. Though not difpoled to 
rclinquifh any part of his prerogative, he ap- 
pears to have had a real regard for the ancient 
conftitution ; and though he acquired greater 
authority than was polTelTcd by the former 
kings of England, he confirmed, on many 
occafions, the great charters of his predeceflbrs. 
He was under the neceflity of making large 
and frequent demands of money from his fub- 
jc6ls ; but, as he endeavoured, in moft cafes, to 
procure it by the concurrence of parliament, 
and as the nation entered heartily into the 
views which gave occafion to fo much expence, 
the fupplies which he required were commonly 
furniflied without any complaint. His nume- 
rous applications to the national affembly con- 
tributed, befides, to alcertain its powers and 
privileges, as well as to eftablifli and reduce 
into order the forms and method of its pro- 
cedure. 

It merits attention, that, notwithftanding 
the alacrity with which the Engllfh nation 
liipported the claim of their fovereign to the 

M 2 crown 
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crown of France, the parliament fecm to have 
been alarmed at the idea of their falling under 
the government eftablilhed in that country ; 
and, to remove this apprehenfion, a ftatutc 
was made, in which the king exprefsly de- 
clares, that the realm and people of England 
“ fhall not, in any time to oome, be put in 
fubjedtion nor in obeiiance of us, nor of our 
“ heirs nor fucceffors, as kings of France, 
“ nor be fubjcdl nor obedient, but fhall be 
‘‘ free and quit of all manner of fubjedlion and 
obeifance aforefaid, as they were wont to be 
“ in the time of our progenitors, kings of 
“ England, for ever*.” From this precaution, 
it may be inferred, that the parliament under- 
flood the Freneh monarchy, at this time, to 
be more abfblute than the Englifli ; and were 
afraid that their monarch, if he came tp the 
poffeflion of that kingdom, might be led to 
exercife over them a power inconfiflent wdth 
the conflitution of England. 

The reign of Richard the fecond is, in 
many refpeds, a repetition of the fame dif- 
gufting and melancholy feenes, which that of 


hi& 
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his great grandfather, Edward the fecond, 
had exhibited. In each of them we behold 
a young prince afcending the throne with 
great advantages ; regarded by the nation with 
a partiality and afFecftion derived from paternal 
conneilions ; incurring the general contempt 
and indignation, by his folly and mifconduifl: ; 
governed, through the whole courle of his 
adminiftratlon, by favourites ; dethroned at 
length by parliament, imprlfoncd, and brought 
to a tragical end. But the occurrences, in the 
time of Richard, were accompanied with cir- 
cumftanccs which, in a review of the Englifli 
government, are more particularly worthy of 
oblervation. 

This reign alFords a memorable example of 
the interference of parliament for the removal 
of the kind’s minifters. To the addrefs which 
was prefented for this purpofe, Richard is faid 
to have anfwcred, that, at the dejire of parlia~ 
ment, he would not remoxie the meaneji fcuUton of 
his kitchen. Having occahon for a fubfidy, 
however, which could not otherwile be ob- 
tained, he was obliged to comply with their 
demand: the earl of Suffolk, the chancellor, 
was not only removed from his office, but irp- 

M 3 peached, 
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peached, and found guilty of mifdcmeanours j 
an inquiry was ordered into the difpofal of the 
public revenue ; and a commiffion was granted 
by parliament to fourteen perfons, for the fpacc 
of a twelvemonth, to concur with the king in 
the adminiftration of government. 

To thc/e regulations Richard fubmitted no 
longer than till he thought himfelf in a con- 
dition to oppole them ; and it foon became 
evident, that he had formed a refolution of 
extending his prerogative beyond its ancient 
limits. For this purpofe he confulted with 
the principal judges and lawyers of the king- 
dom, from whom he found no dii^culty in 
procuring an unanimous opinion agreeable to 
his willies. Whatever may be the virtue of 
individuals, it is not to be expeded that a 
body of men, fprung very frequently from a 
low origin ; bred up in the habits of a gainful 
profeffion ; whofe views muft be continually 
direded towards preferment, and the emolu- 
ments of office ; Ibldiers of fortune, and whofe 
fortune depends chiefly upon the favour of the 
crown ; will be difpofed to ftand forth in critical 
times, and expole themfelves to much hazard 
in maintaining the rights of the people. 

Thk 
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This dcfign was fruftrated by the vigour and 
activity of the nobles, who levied a great army, 
and defeated that of the crown. The king’s 
minifters made their cfcape ; but in their ab- 
ience were impeached, and their eftates confif- 
cated. Two perfons of note, one of whom 
was the famous Trefilian, chief juftice of the 
king’s bench, who happened to be caught, 
were tried and executed. The reft of the 
judges, who had concurred in the opinions 
above-mentioned, were baniflied to Ireland. 

The behaviour of the king in this fituation 
was abje£t and mean, in proportion to his for- 
mer haughtinefs. At an interview with the 
nobles, he is faid to have anfwered their re- 
proaches with a flood of tears. But Richard 
was poflefled of a high degree of obftinacy ; a 
quality which is frequently conneded with in- 
feriority of underftanding : whether it'be that 
the fame ftupidity which leads men into error, 
puts them out of the reach of convidlion by 
rcafoning ; or that, in proportion as they arc 
incapable of examining objedls on every fide, 
they arc commonly felf-conccited and opinio- 
nativc, 

M 4 
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The parliament being then compofcd of two 
houfcs, as will be mentioned more fully here- 
after, it was perceived by the advifcrs of this 
infatuated prince, that the eafieft method of 
carrying his views into execution, was by di- 
viding that alTcinbiy, and, in particular, by 
procuring a majority in the houfe of commons. 
We accordingly find, that by adhering invari- 
ably to the fame plan ; by diredling the nomi- 
nation of fherifFs, and of the principal magif- 
trates of boroughs ; and by employing the in- 
tereft and addrefs of all thofe different officers 
in the clcdlion and return of reprefentatives, 
this objedl: was, in a few years, entirely accom- 
pliffied. The king now ventured to avow his 
pretenfions to abfolute power ; and in a meet- 
ing of parliament, in the ycaT 1397, the opi- 
nions of the judges, which had been formerly 
condcmlned, were approved of and ratified ; 
the chief heads of the ariflocracy were put to 
death, or baniflicd ; the duke of Gloccfter, 
the king's uncle, was privately murdered ; and, 
to fuperfedc the neceffity of calling the na- 
tional affiembly for the future, a committee 
\vas appoiritcd, corififting of twelve peers and 
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fix commoners, upon whom the authority of 
both houfes was devolved. 

This expedient of the crown, to pack the 
houle of commons, is the firft of the kind that 
occurs in our hiftory; and it muff be confidcr- 
ed as forming a remarkable aera in the Britifh 
conftitution. It fhows, in the firft place, the 
limited nature of our ancient government ; 
iince, notwithftanding the late advances of the 
regal authority, the king, in order to carry his 
mctifures, was obliged to employ fuch Indircdt 
means for procuring the concurrence of par» 
ilament. 

It proves allb, that political confideration 
was not, at this period, confined to the greater 
nobility ; but that men of fmall property, and 
of inferior condition, the reprefentatives of 
counties and boroughs, were pofTefTed of lb 
much intereft as enabled them, by throwing 
their weight into the fcale of the fovereign, to 
beftovv upon him an entire afeendant over the 
national council. , 

■ From the confeouences which followed this 

X 

undue influence, acquired by the king over 
the houfe of commons, we may plainly per- 
ceive that a fpirit of liberty, or, if you vigill, of 
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pppofition to the tyranny of the crown, waji 
even then diffufed, in fome meafurCj over the 
nation. Finding that he was now maftcr of 
the refolutions of parliament, Richard fup-* 
pofed the dil'pute was at an end ; was there- 
fore lulled in perfedl fecurity ; and abandoned 
himfelf to the didates of his own arbitrary 
will. But the people faw with concern, that 
they had been betrayed by their own repre- 
fentatives ; their indignation and refentment 
were excited, and they became ripe for a ge- 
neral infurredion. The leaders of the mal- 
contents call their eyes upon the duke of Here- 
ford, the cldeft fon of the duke of Lancatlcr, 
who, by the injufticc of the king, had been 
fent into exile, and afterwards excluded from 
the inheritance of his father’s large pofleffions. 
This nobleman, the rtioll diftinguilhcd by his 
rank and accomplifliments, was invited to put 
himfelf at the head of the confpiracy, for the 
purpofe of redrefifing his own private injuries, 
no lefs than of delivering the nation from ty- 
ranny and bpprefhon. Richard, mean while, 
went over to Ireland, in order to quell the dif- 
turbaqces of that country, and thus gave to 
his enemies the opportunity which they wanted 

of 
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of executing their dcfigns. The general fenti- 
ments of the people were made abundantly 
evidiqplt by the events which followed. The 
duke of Hereford landed at Ravenfpur, ia 
Torkihire, with no more than eighty attend- 
ants ; but in a ihort time found bimfclf at the 
head of an army amounting to lixty thoufand. 
The duke of York, on the other hand, who 
had been left regent of the kingdom, aflcmblcd 
a body of troops to the number of forty thou- 
fand ; but thefe, from difaffe^tion, were un- 
willing to fight ; and being therefore difband- 
ed, they immediately joined the enemy. Ano- 
ther army having been tranfported by the king 
frern Ireland, were infected with the fame 
Ipirit, and the greater part of them dcicrtcd 
the royal ftandard. 

Richard, abandoned by the whole nation, 
was forced to fubferibe an inftrument of rejigna~ 
tion, in which he acknowledged himfelf unwor- 
thy to govern the kingdom. An accufation for 
mifibehavlour, confiftlng of no lefs than thirty- 
five articles, was preferred againft Mm to par- 
liament, and univerfally approved of : after 
which, this prince was folemnly depc^f^d by 

the 
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the fufFrages of both houfcs ; and the crowit 
was conferred on the duke of Hereford. ■ ' 
It is remarkable, according to the obferva- 
tion of an eminent writer, “ that thefe extre- 
“ mitics fell upon Richard the fecond, at a 
time when every thing feemed to contri- 
bate to his fupport, in the dxercife of that 
“ arbitrary power which he had aflumed. 
“ Thofe whom he had moft reafon to fear, 
“ were removed, either *by violent death or 
banifhment ; and others were fecured in his 
“ intereft by places, or favours at court. The 
“ great offices of the crown, and the magif- 
tracy of the whole kingdom, were put into 
fuch hands as 'were fit for his defigns ; be- 
fides which, he had a parliament entirely 
“ at his devotion ; but all thefe advantageous 
“ circumflances ferved only to prove, that a 
“ prince can have no real fccurlty againft the 
“ juft refentments of an injured and exaf- 
“ perated nation ; for, in fuch governments 
as that of England, all endeavours ufed by 
“ the kin" to make himfelf abfblute, are but 
fo many fieps toward;' his own downfal*.” 

* Remarks upoii tLc Ilifiorv of England by IL OlJcafllc. 

The 
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The right of Henry the .fourth to the 
crown of England was derived from the au- 
thority of parliament, confirmed by the voice 
of the whole kingdom. No tranfaftion of the 
kind was ever compleated with greater unani- 
mity. But although, in that age, the people 
gave way to their natural feelings in dethron- 
ing an arbitrary and tyrannical prince, they 
were probably little accuftomed to reafon upon 
thofe philofophical principles, by which, in 
cafes of extreme neceffity, the right of doing 
fo may be vindicated. Even fo late as the 
revolution, in the year 1088, when the necef- 
fity and propriety of the fctticmcnt, which 
then took place, was univerfally undcrllood, 
the parliament were unwilling to avow, in 
exprefs terms, that power which they were 
determined to exercife ; they had recourie to 
childifli evafions, and fiiflitious fuppofitions; 
and the abfurd pretext of an abdication was 
employed to cover the real depofition of the 
Ibvereign. It is not furprifing, therefore, that, 
in the days of Richard the fecond, the fpecu- 
lative opinions of men, concerning points of 
this nature, were loofe and fluctuating. Henry 
appears to have been fenfiblc of this; and 

founds 
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fotinds his claim to the throniS upon thfce dif- 
ferent circumftances ; upon the mal-adminif- 
tration of Richard ; upon the right of con- 
queft ; iind upon a popular, though probably 
a groundlefs tradition, that, by his mother, he 
defeended from Henry the third, by an 
elder brother of Edward the firft, who, on 
account of his perfonal deformity, had been 
excluded from the fucceffion to the crown. 
Thefe particulars, however, are jumbled to- 
gether, in a manner calculated to avoid a mi- 
nute inveftigation. “ In the name of Fadher, 
** Son, and Holy Ghoft,” fays he, I Henry 
“ of Lancaftcr challenge this rewme of Yng- 
** lande, and the crown, with all membres and 
appurtenances ; als I that am defeendit by 
“ right line of the blode, coming fro the 
“ gude King Henry therde, .and throge that 
“ right that God of his grace hath fent me, 
“ with helpe of kyn, and of my friends, to 
recover it ; the which rewme was in poynt 
“ to be ondone by defaut of governance, and 
" ondoying of the gude lawes.” 

As no credit fee ms due to this connedlion 
with Henry the third ; fo it muft be admit- 
ted, that, fuppofing it neceflary to let alide 

Richard 
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Richard the fccond, for dtfaut of ^^rotrmehx^t 
Henry the fourth was not, according to the 
eftablUhed rules of fucceffion, the next heir 
of the crown. He was the grandfon of Ed- 
ward the third, by the duke of Lancafter, 
third fon of that monarch. But the duke of 
Clarence, Edward’s fecond fon, had left a 
daughter, who was married into the houlc of 
Mortimer, and whofe grandfon, the earl of 
Marche, now a boy of feven years of age, was 
the reprefentative of that family. 

In examining this point, however, it ought 
to be remembered, that by the rules of fuc- 
ceffion eftabliffied among rude and warlike na- 
tions, what is called the right of reprefentation 
is unknown, and the nearer defeendants of a 
family are frequently preferred to the more 
dillant ; as alfo, that, upon fimilar principles, 
female relations are ufually excluded by the 
males. According to the early laws of almoft 
all Europe, the title of Henry the fourth to 
the |?^own was therefore preferable, from both 
of Iheie consecrations, to that of the earl of 
IMbumhe. A contrary cuftom, indeed, in con- 
ieqtience of more improved manners, had un- 
doubtedly been gaining ground, before this 

com- 
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coilipetition became an objc<5l of attentinfij 
but we muft not fuppofe that it had yet be- 
come univcrfal, or had acquired fuch a degree 
of ftabiiity, as the peaceful fituation, and the 
fcientlfic views of a polifhed age, have lined 
bellowed upon it. 

But whatever might be the opinions of 
parliament, or of fhe people, upon this point, 
the preference of Henry to any other compe- 
titor was, at this time, a matter of the higheft 
expediency, if not of abfolute neceffity. To 
dethrone a prince, who had for years been 
ellablillring a lyftem of abfolute power, and 
who had given proofs of his violent and fan- 
guinary ‘dilpolition, was a meafure no lels dan- 
gerous than it was difficult ; and the fuccels- 
ful execution of it could only be expecflcd un- 
der a leader of great popularity, weight, and 
abilities. Henry appears to have been the 
only perfon in the kingdom qualified for con- 
duckling fuch an enterprile, and likely to lecurc 
the public tranquillity under the new ellablilh- 
ment. To depofe Richard, and at the lame 
time to commit the reins of government to-.a 
perlbn who, in that extraordinary exigence, 
was maBifcftly incapable of holding them, 
0 .- would 
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defpotifm bj fubfti^tiii^ anaroby iu.its 
and wantonly to i^itroduce a rcvolution.atitbe 
hazard of much bloodihad and inju||iae« bu^ 
with no rcafonable profpcdl that it could be 
produdlive of any lafting advantages. 

Henry the fourth enjoyed, however, but 
little tranquillity in the poffeffion of that fo- 
vereign power which was thus conferred upon 
him. The great lords, who had taken a dil^ 
tinguiftied part in placing him on the throne, 
and who probably over-rated their ferviccs, 
became diflatisfied with that fliare of the royal 
favour and confidence which he thought pro- 
per to beftow upon them ; and were di Ijxjfed 
to believe they might eafily pull down that 
fabric which they themfelves had erected. 
The perfevering aftivity, the deliberate valour, 
and found policy, difplayed by this monarch, 
through, the whole of his condudl, enabled 
him to crufli thofe frequent confpiracles which 
were formed againffc him ; although it mufl: 
be adnaitted, that his uncommon talents, 
w^hic^ were uniformly exerted for this pur- 
pole, dun^^ a reign of thirteen yearS) were 
hardljji^ fqi^jiiiiiont to recover the prerogativje 
yoL. II. N froth 
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fliock which it had received by the 
di^ofition of his predeceffor. 

The fplendid character of Henry the fifth; 
his courage and magnanimity ; his clemency, 
moderation, and humanity; his engaging ap- 
pearance and deportment ; his affability, ad- 
drefs, and popular manners; together with his 
renewal of the claim to the kingdom of 
France, and his invafion of that country, ac- 
companied with moft aftonifliing fuccefs ; 
thefe circumflances revived the flattering and 
delufive profpedls entertained by the Englifli 
in the days of Edward the third ; and, by 
feizing the national enthufiafm, reinflated the 
crown in that authority and dignity which it 
had formerly maintained. 

But the death of that monarch produced 
a fad reverfe in the (late of the kingdom. By 
the long minority of Henry the fixth, and 
his total incapacity, after he came to be of 
age ; by the difaflers which befel the Englifh 
in profecuting the war w ith France ; and by 
their entire expulfion from that country, with- 
out the leafl hope of recovering it ; the people 
were filled with difeontent ; were infpired 
with contempt of their fovcrcign; and of 

courfe 
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COurfe were difpofed to liften to any objedlions 
againft the title by which his family had ob- 
tained the crown. In the preceding reign 
thofe objedlions were held to be of lb little 
moment, that Henry the fifth difcovered no 
jealouly or apprehenlion of the E^rl of Marche, 
the lineal heir of Richard ; and there even 
lublifted between them an intercourle of mu- 
tual confidence and friendlhip ; a circumftance 
which reflects great honour both upon the 
king and upon that nobleman. As the right 
of the governing family had been confirmed 
by a polTeffion of three fucceffive reigns, it 
would not, in all probability, have now been 
called in queftion, had not the weaknels and 
misfortunes of the prelent adminiftration de- 
llroyed all refped; to the government, and ex- 
cited uncommon dilTatisfadlion. 

Upon the death of the earl of Marche with- 
out heirs male, the duke of York, in right of 
his mother, was now become the reprefenta- 
tive of that family; and from the extenfive 
property polTelTed by this nobleman, together 
with his powerful connections, in confequcnco 
of various alliances among the principal nobi- 
lity, he found himfelf in a condition to alTeri: 

N 2 that 
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that cla,im to the crown, which had been over** 
ruled by the prevailing afcendant of the houfe 
of Lancafter. It is needlefs to enter into par- 
ticulars of the famous contention between 
thole two branches of the royal family; which 
was continued through the reigns of Henry 
the lixth, of Edward the fourth, and of 
Eichard the third ; and which, during a pe- 
riod of about five-and-thirty years, filled the 
kingdom with diforder and with blood. That 
this long continued civil war, in which dif- 
ferent princes were alternately fet up and de- 
throned by the different fadlions, and in which 
all public authority was trampled under foot, 
was extremely unfavourable to the prerogative, 
will readily be admitted. It cannot, however, 
efcape obfervation, that, in the courfe of thisr 
violent contention, the nobles were not, as in 
Ibmc firmer difputcs, leagued together in op- 
pofition to the king ; but, by efpoufing the in- 
tereft of different candidates, were led to era-> 
ploy their whole force againft one another. 
Though the crown, therefore, was undoubt- 
edly weakened, the nobility did not receive 
proportional ftrength ; and the tendency of 
this melancholy fituation was not lb much to 

increafe 
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jncrcafe the ariftocracy, as to cxhauft and im- 
poverifh the nation, and to deftroy the efFed: 
of all fubordination and government. 

When we confider, in general, the ftate of 
the Englilhi conftitution, from the acceffion of 
Edward the firft, to that of Henry the ih- 
venth, we muft find fome difficulty to alcCr- 
tain the alterations produced in the extent of 
the regal authority. That the powers of the 
monarch were, upon the whole, making ad- 
vances during this period, it fhould feem un- 
reafonable to doubt ; but this progrefs appears 
to have been flow, and frequently interrupted. 
If, in the vigorous and fuccefsful reigns of 
Edward the firft, of Edward the third, and 
of Henry the fifth, the feeptre was remark- 
ably exalted, it was at Icaft equally deprefled 
by the feeble and unfortunate adminiftration 
of Edward the fecond, of Richard the fe- 
cond, and of Henry the fixth. By what cir- 
cumftances the prerogative acquired additional 
ftrength, under the princes of the Tudor fa- 
mily, we ftiall afterwards have occafion to 
t^xamine. 
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CHAP. VI. 

Hi/lory of the FarUament in the fame Period. 

A mong the important fubjcdls of in» 
quiry, which diftinguifli the period of 
EngUfli hiftory, from the acceffion of Ed^* 
ward the firft to that of Henry the feventh, 
our firfl: attention is naturally dire£l:ed to the 
changes which affeded the legiflative power ; 
by the introduction of reprefentatives into 
parliament ; by the divihon of that atfembly 
into two houfes, attended with the appropria- 
tion of peculiar powers to each of them ; and 
laftly, by the fubfequent regulations, with 
yefpeCl to the right of eleCling members of 
the national council. Thefe particulars appear 
to be of fuch magnitude, a? to defeyve a 
paratp examination, 

SECTION I. 

The IntroduSihn of the Reprefentatives of Couit^ 
ties and Boroughs into Faxliament. 

The parliament of England, firom the 
time of William the Con<]^ucror, was com- 



FfiOM EDWARD I. TO HENRY VH. iBj 

pofcd, as I formerly took notice, of all the im^- 
mediate vaflals of the crown, the only part of 
the inhabitants that, according to the feudal 
conftitution, could be admitted into the legif- 
lative aflembly. As the Englilh nobility Irad 
accumulated extenllve landed property, to- 
wards the latter part of the Anglo-Saxon go- 
vernment ; as yet larger territories were ac- 
quired by many of thofc Norman barons who 
fettled in England at the time of the con- 
queft; and as the converfion of allodial into 
feudal eftates, under the crown, occafioned no 
diminution in the pofleffions of individuals ; 
the original members of parliament muft 
have been, for the moft part, men of great 
power, and in very opulent circumftances. Of 
this we can have no doubt, when it is con- 
fidered that, in the reign of William the firfl:, 
the vaiTals of the crown did not amount to 
more than fix hundred, and that, excluhve of 
the royal demefne, the whole land of the king- 
dom, in property or fuperiorlty, was divided 
among fo fmall a number of perfons. To 
thefe opulent barons, attendance in parliament 
was a duty which they were feldom unwilling 
to perform, as it gave them an opportunity of 

w i aflerting 
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afferting their privileges, of courting prefer- 
ment, or of difplaying their influence and 
magnificence. But in a long courfc of time, 
the members of that aflembly were fubjedted 
to great revolutions ; their property was fre- 
quently difmembcred, and Iplit into fmaller 
divifions ; their number was thus greatly in- 
creafed; while the confideration and rank of 
individuals were proportionably impaired; and 
many of thofc who had appeared in eminent 
ftations were reduced to poverty and obfcurity. 
Thefe changes proceeded from the concur- 
rence chiefly of three different caufes. 

1 . During that continual jealouly between 
the king and the nobles, and that unremitting 
ftruggle for power, which arofe from the na- 
ture of the Englifli conftitution, it was the 
conftant aim of the crown, from a confeiouf- 
nefs of inferiority in force, to employ every 
artifice or ftratagem for undermining the in- 
fluence of the ariftocracy. But no rnealure 
could be more effedtual for this purpofe, than 
to divide and difmember the overgrown elfates 
of the nobles ; for the fame wealth, it is evi- 
dent, which became formidable in the bands 
of one roan, would be of no fignificance when 

fcattcrcd 
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icattcred among twenty. As the frequent iil* 
furredlions and diforders, which prevailed la 
the country, were produ(Slive of numberiels 
forfeitures, they afforded the king opportuni- 
ties of felzing the property of thofe barons who 
had become obnoxious to him, and of either 
annexing it to the crown, or difpofing of it at 
pleafure. In this manner a confiderabic part 
of the land in the kingdom, during the courfc 
of a century or two, paffed through the hand* 
of the fovereign, and, being dillributed in fuch 
parcels as coincided with his views of policy, 
gave rife to a multiplicity of petty proprietors, 
from whofe exertions he had no reafon to fear 
much oppofition to the progrefs of his au- 
thority. 

2. Another circumffancc which contributed 
ftill more effedlually, though perhaps more 
llowly and gradually, to diminifti the eftates 
of the crown-vaffals, vras the advancement of 
arts and manufaAures. 

The irruption of the Gothic nations into the 
Homan empire ; the ftruggles which took place 
during their conqueft of the different provin- 
ces; the fubfequent invafions carried on by 
jiew fwarms of the fame people, againft the 

ffates 
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ftates eredled by their predecelTors ; the violent 
convuhions whieh, in a great part of Europe, 
were thus continued through the courfe of 
many centuries, could not fail to deftroy all 
induftry, and to extinguifh the mechanical as 
well as the liberal profeffions. The rude and 
barbarous manners of the conquerors were, at 
the fame time, communicated to thofe coun- 
tries which fell under their dominion, and the 
'fruits of their former culture and civilization 
-being gradually loft, the inhabitants were at 
length funk in univerfal ignorance and bar- 
barifm. 

When thefe diforders had rifen to a certain 
pitch, the countries which had fo long poured 
out their inhabitants to difturb the peace of 
Eurcipe, put a flop to their depredations. The 
northern hive, it has been faid, was then ex- 
haufted. Thofe countries, however, were in 
reality fo far from being drained of inhabitants, 
that they had incrcafed in population. But 
they had become a little more civilized, and, 
conlequently, had lets inclination to roam in 
queft of diftant fettlemcnts, or to procure fub- 
liftence by the plunderof . nations who were 
pow in a better condition to withftand them.,. 

The 
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The greater tranquillity which was thence* 
forward enjoyed in the ftates that had been 
formed upon the ruins of the Roman empire, 
gave the people more leifure and enpourage* 
ment to introduce regulations for fecuring pro- 
perty, for preventing mutual injuries, and for 
promoting their internal profperity. That ori- 
ginal difpofition to better their circumftanccs, 
implanted by nature in mankind, excited them 
to profccute thofe different employments which 
procure the comforts of life, and gave rife to 
various and fucceffive improvements. This 
progrefs was more or Icfs accelerated in differ- 
ent countries, according as their lituation was 
more favourable to navigation and commerce ; 
the firfl attention of every people being ufually 
turned to the arts moft eflential to fubfiftencc, 
and, in proportion to the advancement of thefe, 
being followed by fuch as are fubfer^ient tp 
conveniency, or to luxury and amufement. 
The eleventh and twelfth centuries have been 
marked by hiflorians as prefenting, in modern 
times, the firfl dawn of knowledge and litera- 
ture to the weflern part of Europe ; and from 
this period we begin to trace the rude foptflcp? 
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ftf rtianufaftures in Italy, in France, and in the 
Ij^etherlands. 

The communication of the Normans with 
England, in the reign of Edward the ConfelTor, 
which began in 1041, and Hill more from that 
of William the Conqueror, contributed to 
ipread, in this ifland, the improvements which 
had made a quicker progreis upon the conti- 
nent : the common arts of life were now more 
and more cultivated ; tradefmen and mercan- 
tile people were gradually multiplied ; foreign 
artificers, who had made proficiency in various 
branches of manufadure, came and fettled in 
England ; and particular towns upon the coafts 
of the fca, or of navigable rivers, or which 
happened to be otherwife advantageoufly fitu- 
ated, began to extend their commerce. 

This alteration in the circum fiances of fbeie- 
ty, which became more and more confpicuous 
through the reigns of the fcveral princes of the 
Norman and Plantagenet race, was produftive, 
as we may eafily fuppofe, of a correfpondent 
variation of manners. The proprietors of land, 
Ibr whole behefit the new improvements were 
cfhiefly intended, endeavoured to render their 
Krtuation more comfortable, by purchafing thofc 

convc- 
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conveniences which were now Introduced; 
their ancient plainnefs and fimplicity, with 
refped; to the accommodations of life, were 
more and more deferted ; a mode of living 
more expenlive, and fomewhat more elegant, 
began to take place ; and even men of fmaller 
fortunes were tempted in this, as well as in 
moft other particulars, to follow the example 
of their fuperiors. By an increafe of their an- 
nual expence, without any addition to their 
annual revenue, many individuals, therefore, 
were laid under difficulties, found it neceffiary 
to contrail debts, and being fubje<5lcd to in- 
cumbrances, were at laft obliged to difmember 
and alienate their eftates. 

To this general caule of alienation, we may 
add the epidemical madnefs of the crufadcs, 
by which many perfons were induced to 
fell or mortgage their pofTeffions, that they 
might put themfelves in a condition for bear- 
ing a part in thofe unprolperous and expcnfive 
expeditions. 

It may accordingly be remarked, that as, 
about this time, the commerce of land was 
rendered more frequent, it was gradually freed 
from thofe legal reftraints to which it had an- 
ciently 
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tleiitly beett fubjedled. According to the firii-' 
plicity of manners which had prevailed among 
the rude inhabitants of Europe, and which 
had kept eftates invariably in the fame families, 
no perlbn was underftood to have a right of 
fquandering his fortune to the prejudice of his 
neareft relations*. The eftablilhment of the 
feudal fyftem produced an additional bar to 
alienation, from the circumftance that every 
valTal being a military fervant, and having ob- 
tained his land as a confideration for fervices to 
be perfumed, could not transfer the property 
without the confent of his mafter. In Eng- 
land, upon the dawnings of improvement after 
the Norman conqueft, perfons who had ac- 
quired an eftate by purchafe, were permitted 
to difpofc of it at pleafure ; and in towns, the 
inhabitants of which became familiar with 
commc’-ce, the fame privilege was probably 
loon extended to every tenement, however ac- 
quired. When the difpofition to alienate be- 
came fomewhat more general over the country, 
the conveyance, even of eftates defeen'ding by 
inlieritancc, was executed in a manner con* 

* Vide L. L. Aelfred, c. 37. 

fiftent 
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fiiient with feudal principles, by fuhhifeudat\on\ 
the purchafer became the vaflal of the perfon 
who fold the lands, and who ftill continued 
liable to the chief lord for all the feudal obli- 
gations. But in the reign of Edward the firft: 
a ftatute was made, by which an unbounded 
liberty w'as given to the alienation of landed 
property; and when any perfon fold an eftate, 
the fuperior w’as bound to receive the pur- 
chafer as his immediate vaiTal^. 

3 . By the courfo of legal fucceffion, the 
property of the crown valTals, or members of 
parliament, was alfo frequently broken and 
difmembered. The right of primogeniture, 
indeed, which, among the feudxtl nations, was 
introduced in order to flielter the individuals 
of every family under the protedtion of their 
own chief or leader, prevented, fo far as it 
went, the divhion of eftates by inheritance. 
But primogeniture had no place in female fuc- 
cellion. Behdes, the improvements of fociety, 
by enlarging the ideas of mankind, with rela- 

* The famous statute qwa emptores, pafled in the i8th of 
Edward I. This law was farther extended, or at least re- 
ceived a more liberal interpretation, in the reign of Ed- 
ward III, 

tion 
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tion to property, contributed to extend and to 
multiply dev'ifes, by which even landed polTef- 
fjons were bequeathed at pleafure, and, accord- 
ing to the fituation or caprice of the owner, 
were liable to be fplit and diftributed among 
different pcrfons. 

When the alienation of eftates, together 
with thofe divifioas of landed property which 
arofe from female fucceffion, or from devife, 
had proceeded fo far as to threaten the de- 
ftrudlioii of great families, the nobility took 
the alarm, and had rccourle to the artifice of 
entails for preferving their opulence and dig- 
nity. In the reign of Edward the firft, they 
are faid to have extorted from the king a re- 
markable flatutc, by which the privilege of en- 
tailing was greatly extended ; from which it 
may be inferred that there had appeared, about 
this time, a ftrong difpofition to alienate and 
difmember cilates ; fince, in order to check 
the progrefs of the evil, this extraordinary re- 
medy was thought requifite 

* This was tfte statute of Westminster de donh condition- 
MlihuSy 13 Edward I c. i. By which it was provided, that 
an estate left to a person, and the heirs of his hody^ should la 
all cases go to the issue, if there was any; If not, should re- 
vert to the donor* 


Thefe 
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Thefe changes in theftate of landed property 
tiad neceflarily an extenlive influence upon the 
government, and more efpecially upon the 
feterefl; and political views of thole perfons who 
compofed the national council. Many of the 
crown- vaflals were now, from the fmallnefs of 
their fortune, unable to bear the cxpence of a 
regular attendance in parliament ; at the lame 
time that they were difeouraged from appear- 
ing in that alTembly ; where, inilead of grati- 
fying their ambition, they were more likely to 
meet with fituations to mortify their vanity, by 
expofing the infignificance into which they 
had* fallen. They were no longer in a con- 
dition to view the extenfions of the royal pre- 
rogative with an eye of jealous apprehenfion ; 
but had commonly more caufe of complaint 
againft the great barons, who lived in their 
neighbourhood, and by whom they •wire fre- 
quently opprefled, than againft the fovereign, 
whofe power, being more diftant, and operating 
in a higher fphere, gave them lefs difturbance. 

But while, from thefe confiderations, thfc 
fmall barons were difpofed, in many cafes, to 
withdraw themfelves from the meetings of 
parliament, the king had commonly an in- 

voL. II, o t^reft 
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tereft in requiring their punftual attendance ; 
bCcaufe he found it no difficult matter to attach 
them to his party, and by their affiftance was 
enabled to counterbalance the weight of the 
ariftocracy. On every occafion, therefore, 
where any meafure of public importance was 
to be agitated, the king was ufually folicitous 
that many of the poorer members of parliament 
fhould be prefent ; and a great part of thefe, 
on the other hand, were continually excufing 
thcmfclves from fo burdenfome a fervice. The 
longer the caufes which I have mentioned 
had continued to operate, in dividing and dif- 
memberlng landed eftates, the number of 
erown-valTals, dclirous of procuring an ex- 
emption from this duty, became fo much the 
greater. 

Comparing the condition of the different 
landholders of the kingdom, towards the latter 
part of the Anglo-Saxon government, and for 
fome time after the Norman conqueft, wc 
may obferve a fimllar diftlnction among them, 
proceeding from oppofite caufes. In the 
former period, when people of fmall fortune 
were unable to fubfifl without the prote<5lion jof 
their fuperiors, the property of many allodial 

.proprietors 
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proprietofs was gradually accumulated in the 
hands of a few, and thofe who pofleffed a 
landed territory of a certain extent, acquiring 
fuitable confideration and rank, were dif- 
tinguiftied by the title of proceres, or chief 
nobility. Under the firfl: Norman princes, 
when the dependence of the lower ranks had 
produced its full effedt in the completion of 
the feudal fyftem, the owners of fmall eftates 
were almoll: entirely annihilated ; and in the 
condition of thofe opulent barons among 
whom the kingdom came to be divided, no 
difference was probably acknowledged. But 
when the revival of arts, and the progrefs of 
the peoplO towards independence, had begun 
to difmernber eftates, and to multiply the 
vaffals of the crown, the difproportion between 
the property of individuals became, once more, 
confpicuous ; and the former dlftindllon be- 
tween the great and /mall barons excited the 
attention of the legillaturc. 

The prior accumulation, and thi; fubfequent 
diffipation, of wealth, had in this refpe<ft a 
fimilar efieft. In araaffmg great fortunes fome 
of the barons were neceffarily more fuccefsful 
than others, which rendered eftates extremely 

o 2 unequal. 
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unequal. In that ftatc of focicty which 
tempted men to fpend, or promoted the divi- 
fion of their 'cllates, fame proprietors proceeded 
likewife in this career with greater rapidity, 
by which the fame inequality was produced. 

In the great charter of king John it is or- 
dained, that the archbifliops, bifhops, earls, and 
greater harojis, fhall be fummoned to the 
meetings of parliament, by particular letters 
from the king ; and that all other perfons, 
holding immediately of the crown, fhall re- 
ceive a general citation from the king’s bailiffs 
or fheriffs. But, although the more opulent 
vafTals of the' crown are thus clearly exaltetl 
above thofe of inferior wealth, and dignified 
with particular marks of refpedl, it is difficult 
to afeertain the extent of property by which 
thofe two orders of men were feparated 
from each other. That the ftatute has a re- 
ference to fome know* boundary between 
them, can hardly be doubted ; but whether, 
in order tc obtain the rank and title of a great 
baron, an eftate amounting to forty hides of 
land was requifite, agreeable to the diftinftion 
of the chief nohility in the ragn of Edward 
the Confelfor, or whether the qualification in 

• point 
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point of property had been varied according to 
the alteration of times and circumftanccs, no 
account can be given. 

The efFcdl of a regulation for fummoning 
the fmaH barons to parliament, by a general 
citation only, was to place them in greater 
obfcurity, and to encourage their delcrtion, by 
giving them reafon to hope that it would pals 
without oblervation. In fuch a fituation, 
however, where a complete and regular at- 
tendance w’as not to be expe<5led, and where 
each individual was endeavouring to excufe 
himfclf, and to throw as much as poffible the 
burden upon his neighbours, an agreement 
would naturally be fuggefted to the inhabi- 
tants of particular diftriifts, that they Ihould 
relieve and fucceed each other by turns, in the 
performance of this duty, arid thus contribute 
to their mutual eafe and advantage, by lharing 
among them an inconvenience w'hich they 
could not entirely avoid. Of thefe joint 
meafures, it was an obvious improvement, 
that, inftead of a vague and uncertain rotation, 
particular perfons, who appeared the bell qua*- 
iified for the talk, and were moll willing to 
undertake it, Ihould be regularly ele<fted, and 

o 3 fent 
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ient, at the common expence, to reprefenfc 
their conftituents in parliament. Nor can it 
be doubted that the king would be highly 
pleated with tiich an expedient, by which he 
iecured a proportion of the fmall barons in the 
ordinary meetings of the national council, and 
which did not hinder him from convening a 
greater number on extraordinary occafions. 

In this manner the knights of fliircs appear to 
have been firfi: introduced into parliament. 
The date of this remarkable event cannot be 
fixed with precifion ; but it was undoubtedly 
as early as the reign of* Henry the third *. The 
divifion of counties produced a feparate aflb- 
ciation among the crown vafials, in each of 


* The records of parliament, for several reigns after the 
Norman conquest, are in a great measure lost, having 
probably, during the barons wars, been destroyed alter- 
nately by each prevailing party, who found them unfa- 
vourable to their interest. [Prynne’s preface to Cotton’s 
Abridgment of Records in the Tower.] This circum- 
stance accounts for the ' great obscurity in which, after all 
the labour of antiquaries, the origin of so great a change 
in the constitution of that assembly still remains. '.The 
first introduction of representatives of counties may, with 
some probability, be traced as far back as the reign of king 
Johp. See Carte’s Hist, reign of Edward I. 

thofe 
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thofc diftridls, for dealing their own repre- 
fcntatives. The number of thefe appears to 
have been originally precarious, and probably 
was varied in different emergencies. On dif- 
ferent occafions wc meet witli four knights 
called, from each county ; but they were gra- 
dually reduced to two, the fmallcft number 
capable of confulting together for the intereft of 
their conftituents 

The fame changes in the ftatc of the nation, 
which contributed principally to the rife of 
the knights of fliires, introduced likewile the 
burgelTes into parliament, 

By the advancement of agriculture, the 
peafants, in many parts of Europe, had been 
gradually crnancipatcd from flavcry, and been 
exalted fucceffively to the condition of farmers, 
of tenants for life, and of hereditary proprietors. 
In confcquence of the freedom attained by this 
inferior clafs of men, a great proportion of 
them had engaged in mechanical em2)loy- 

* In the eleventh year of EJward I. four knights were 
summoned for each county. [Brady's Hist, of England.] 
In the reign of John, there had been a writ issued to the 
sheriff of Oxfordshire, to return four knights for that 
county. Carte, in the reign of Edward I. 

O 4 
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meats ; and, being colledled in towns, where 
the arts were moil conveniently cultivated, 
had, in many cafes, become manufadurers and 
merchants. The fituation of thefe manufac- 
turing and trading people enabled them, after 
the diforders which prevailed in Europe had in 
fome meafure fubhded, to make a rapid pro- 
grefs in improving their circumftances, and in 
acquiring various immunities and privileges. 
By mutual emulation, and by the influence of 
example, the inhabitants of the fame town 
were excited to greater induftry, and to the 
continued exertion of their talents ; at the fame 
time that they were in a capacity of uniting 
readily for mutual defence, and in fupporting 
their common intereft. Being originally 
the tenants or dependents, either of the king 
or of fome particular nobleman, upon whofe 
demefne they refided, the fuperior exacted 
from them, not only a rent for the lands which 
they polTelTed, but various tolls and duties for 
the goods which they exchanged with their 
neighbours. Thefe exaftions, which had been 
at firft precarious, were gradually afeertained 
and fixed, either by long cuftom, or by exprefs 
regulations. But, as many artifices had, no 
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doubt, been frequently praftifed, in order to 
elude the payment of thofe duties, and as, on 
the other hand, the perfons employed in levy- 
ing them were often guilty of oppreffion, the 
inhabitants of particular towns, upon their in- 
creafing in wealth, were induced to make u 
bargain with the fuperior, by which they 
undertook to pay a certain yearly rent, in room 
of all his occafional demands : and thcle pe- 
cuniary compofitions, being found expedient 
for both parties, were gradually extended to 
a longer period, and at laft rendered perpetual. 

An agreement of this kind appears to have 
fuggefted the firft idea of a borough, confidered 
as a corporation. Some of the principal in- 
habitants of the town undertook to pay the 
fuperior’s yearly rent, in confidcration of 
which they were permitted to levy the old 
duties, and became rcfponfible for the funds 
committed to their care. As managers for 
the community, therefore, they were bound 
to fulfil its obligations to the fuperior ; and, 
by a natural extenfion of the fame principle, it 
came to be underftood that they might be 
profccuted for all its debts ; as, on the other 
band, they obtained, of courfe, a right of pro- 

fecuting 
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iecuting all its debtors. The fbciety was thus 
viewed in the light of a body politic, or fic- 
titious peifon, capable of legal deeds, and ex- 
ecuting every fort of tranfadlion by means of 
certain truftces or guardians. 

, This alteration in the ffcatc of towns was 
accompanied with many other improvements. 
They were now generally in a condition to 
difpenfe with the proteftion of their fuperior ; 
and took upon themfelves the burden of 
keeping a guard, to defend them againft a 
foreign enemy, and to fecure their internal 
tranquillity. Upon this account, befide the 
appointment of their own adminiftrators, they 
obtained the privilege of eledling magiftrates, 
for diftributing juftice among them. They 
became, in a word, a fpecies of foccage tenants, 
with this remarkable peculiarity in their favour, 
that by remaining in the flate of a corporation 
from one generation to another, they were not 
liable to the incuienis belonging to a fuperior, 
ypon the trenfmiffion of lands to the heirs of a 
vafi'al. 

The prccife period of the firfi: incorporation 
of boroughs, in the different kingdoms o^ 
Kurope, is not eafily determined ; becaufe the 

privileges 
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if)nvilefes arifing from the payment of a fixed 
rent to the fupcrior, in the room of his cafu^ 
emoluments, and the confequences which re- 
fult<xl from placing the revenue of a town 
under permanent adminiftrators, were flowly 
and gradually unfolded and brought into the 
view of the public. In the eleventh and 
twelfiii centuries, we may trace the progrefs, 
if not tne hrtl formation, of thofe communities, 
in Italy and in Germany, which correfponds 
with the advancement of trade and manufac- 
tures in thofe countries*. The towns in 
France are faid by Father Daniel to have been 
firil incorporated in the reign of Lewis the 
Grofs ; but it appears that they had then ac- 
quired confidcrable privileges, were intrufted 
with their own government, and the inhabi- 

* With respect to tlic rise of the cities of Italy, see 
Muratori Antiq. Ital. Med. tom. iv. The advance- 
ment of the Qfcrman free cities appears to have been rather 
posterior to that of the Italian; theV cldef privileges having 
been acquired under the princes of the Swabian family. They 
attained their highest pitch ol grandeur in Lonsetpience of 
the famous Haiiseatick confederacy, which began in the 
year 1241. Sec Abregc de Thistoirc et du droit public 
d’AIlemagne, par M. PsefteL 
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tants were formed into a militia for the fervice 
^ the crown 

In the reign of Henry the hrft •,<f l*’rigl.ind, 
the cotemporary of Lewis the fJ.o tfir in- 
habitants of London had begun o ! u: .i their 
tolls and duties, and obtained a t( pi einufer 
for that purpofc -j*. Their example w.;. {(h iuwed 
by the other trading towns, and irom thi-: 
time forward, the exiftence of Engliib borougiis 
becomes more and more confpicuoas. 

When the towns, under the immediate pro- 
tcdlion of the king had been incorporated, and, 
of courfe, exalted into the rank of crown- 
yaflals, it was agreeable to the general fj-ftem 
of the feudal policy, that they Ihould have a 
voice in the national council ; and more efpe- 
ctally, when extraordinary aids, befide their 
conftant yearly rent, were demanded from 
them, as well as from the other tenants in 
capitCy that they fliould have an opportunity of 
refufing or confenting to thefe demands. Their 
attendance in that affembly was, at the fame 

* M. Pseffel’s History of the reign of Lewis VII. 

t Hume’s History of England. 


time, 
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of advantage to the fovereign, and even 
more fo than that of the fmall barons ; for the 
trading people of all the inferior part of the 
nation were the moft liable to be infulted and 
oppreffed by the nobles, and were of confo- 
qnence proportionably attached to the mo- 
narch, who had found his account in prote<fling 
and fupporting them. 

It was impoffible, however, that all the 
members of every royal borough fhould affem- 
ble in order to deliberate upon the bufinefs of 
the nation ; and in this, as well as in the 
foparate concerns of each refpe<ftive commu- 
nity, it Was natural for them to commit the 
adminitlration to particular commiffioners or 
reprefentatlves. In England, accordingly, it 
appears, that after the boroughs had been in- 
corporated, and had been railed, by their 
trade, to a degree of confideration and inde- 
pendence, they began to fend reprefontatlvcs 
into parliament. The records of parliament, 
as has been before remarked, during foveral 
reigns after the Norman conqueft have not 
beenpreforved; fo that it is no left uncertain at 
what precife time the burgeffes, than at what 
time the knights of fliires, made their firft ap- 
pearance 
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pearance in that affembly ; but as thoie two 
events proceeded from the fame caufe, the ad- 
vancement of commerce and manufadtures, it 
is probable that they were nearly coeval *4 

In the great charter of king John, it is ex- 
prefsly ordained, that aids fhall not be impofed 
upon the boroughs without the confent of 
parliament ; from which it may be inferred, 
that thofe communities had then acquired the 
rank of foccage tenants, and that matters were 
at lall; ripened and prepared for their introduc- 
tion into the councils of the nation. The 
firft inftance upon record of the burgefles at- 
tending in pailiament, occurs in the forty- ninth 
year of the reign of Henry the third ; when 
they are faid to have been called by the famous 
carl of Leicefter, in order to fupport his am- 
bitious views ; but this is not mentioned by 
any hiftorian as a late innovation ; neither is 
it probable that this nobleman, at the very 
time when he was endeavouring to fereen 
himfelf fron\ the refentment of the nation, 

* Sir Henry Spelman declares, that, from the most 
careful examination, he could find no traces of the repre- 
sentatives of boroughs in parliament, before the latter part 
of the reign of Henry III. Glossar. v. Ihirliamentura. 

would 



PKOM EDWARD I. TO HENRY VII. 


.would have ventured to open a new fource of" 
difedntent, by making a fudden and violent 
change in the conftitution. It is likely that 
fome of the burgeffes had been prefent in for- 
mer parliaments ; as we find that they after- 
wards were, upon two different occafions, in 
the early part of the reign of Edward the firft i 
but the number of them was not fixed ; nor 
were they accuftomed to give a regular at- 
tendance. 

The policy of Edward the firfi; led him to 
take hold of the circumftances, which have 
been mentioned, for promoting the interefi: of 
the crown. In the twenty-third year of his 
reign, dire<flions were given to fumraon regu- 
larly the knights of the fhires, together with 
the burgeffes ; of which, after the example of 
tlie former, two were generally fent by each 
borough ) and from that period, both thefe 
claffes of reprefentatives continued to be con- 
flant members of the legiflaturc. 

The fame circumftances, according as they 
cxifted more or Icfs completely, in the other 
countries of Europe, were productive of fimilar 
changes in the conftitution of their national 
councils. 

In 
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In Scotland, a country whole government 
and laws bore a great analogy to thole of Eng- 
land, not only from the common circumilaaces 
which operated upon all the feudal nations, 
but allb from that vicinity which produced an 
intercourle and imitation between the two 
countries, the parliament, as far back as we 
can trace the records of Scottilh htftory, ap- 
pears to have been compofed of the greater 
thanes, or independent proprietors of land. 
The reprefentatives of boroughs are fuppofed 
by hiftorians to have been firft introduced 
into its meetings during the reign of Robert 
Bruce, which correfponds to that of Edward 
the lecond ; but fatisfad;ory evidence has lately 
been produced, that thij event muft have 
h^pened at an earlier period *. From the 
flow progrels, however, of trade in Scotlaiul, 
the number of burgefles in her national coun- 
cil was for a long time inconliderable ; and 
their appearance was limited to a few extra- 
ordinary cafes. 

The reprefentatives counties became con- 

* See Dr. Stunt’s acute researches ioto the aacieat go- 
vernment of Scotland. 
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ftituent members of the Scottilh parliament 
by the authority of a ftatute, which, being 
ftill preferred, affords great light with refpedt 
to the origin of this eflablifhment bbth in 
Scotland and in England. By that ftatute it 
is provided, that the fmaller valfals of the 
crown fliould be excufed from perlbnal at- 
tendfince in parliament, upon condition of their 
fending reprefentatives, and maintaining them 
at the common expence. This regulation was 
introduced by James the firft, who, as he had 
refided for many years in England, and was a 
prince of learning and difcernment, had pro- 
bably been induced to copy this branch of 
policy from the inftitutions of a people, among 
whom the monarchy had made greater ad- 
vances than in his own country. But the 
Scottifh barons, whofe poverty had given oc- 
cafion to this regulation, laid hold of the dif- 
penfation w'hich it beftowed upon them, with- 
out fulfilling the conditions which it required ; 
and it was not until the reign of James the 
fixth,. that their obligation to fend reprefenta- 
tives into parliament was regularly enforced * 

* In the reign of James the first, we meet with two 
VOL. lu p statutes 
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In France, the rcprcfentatives ofborough^> 
according to the moll: probable account, were 
firll: introduced into the national alTembly in 
the reign of Philip the Fair, by whom they 
are faid to have been called for the purpofe 
chiefly of confenting to taxes It is re- 
markable, however, that in the French con^ 
vention of ejiates, no fet of men, correfponding 

statutes upon this subject. By act 1425, c. 52. it is re- 
quired, that all the freeholders shall give personal attend-' 
ance in parliament, and not by a procurator 5 unless they 
can prove a lawful cause of their absence. Afterwards, 
by a statute 1427, c. 102. it is enacted, ‘‘ that the small 
" barons and free tenants need not come to parliaments, 
proviefed that, at the head court of every sheriffdom, 
two or more wise men be chofen, according to the ex- 
tent of the shire, who shall have power to hear, treat, 
and finally to determine all causes laid before parliament ; 
and to chuse a speaker^ wlio shall propone all and sundry 
^ needs and causes pertaining to the commons in par- 
liament/* 

From these two* acts of parliament, it is evident the 
king Jiad first endeavoured to enforce the attendance of 
all the small barons ; and, upon finding this impracticable, 
had resorted to the expedient of introducing representa- 
tives. 

* This happened about the year 1300^ See Pasquier 
Recherches de la France. 


to 
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to the knights of fhires in England, was ever 
admitted. The improvement of arts, in France 
as well as in England, contributed not only to 
raife the trading people, but alfo to difmember 
the eftates of many proprietors of land ; but 
the king does not feem to have availed him- 
felf of that fituation for obliging the fmall 
barons to fend reprefen tatives into the national 
council. The greater authority poffelTed, 
about this period, by the French monarch, 
was probably the caufe of his not reforting to 
the fame Ihifts, that were pradlifed in England, 
to counterbalance the power of the ariftocracy. 
That a fovereign Ihould court the lower part of 
his fubjefts, and raife them to conlideration, 
with a view of deriving fupport from them, is 
none of the moll agreeable expedients ; and 
nothing, we may fuppofe, but fome very ur- 
gent neceffity, could make him think of fub- 
mitting to it. 

The circumftance now mentioned, created 
a moft elTential difference between the national 
council in France and in England ; the latter 
comprehending the reprefentatlves of counties 
as well as of boroughs, and confequently a large 
proportion of the people ; whereas the former 

p 2 admitted 
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admitted no other reprefcntatives but.thofe of 
boroughs, the number of which, in either 
country, was for a long time inconfiderable. 

The free cities of Germany had, in the 
thirteenth century, acquired fuch opulence as 
enabled them to form that famous Hanfeatick 
league, w'hich not only Iccurcd their inde- 
pendence, but rendered them formidable to all 
the military powers in their neighbourhood. 
From thefe circumftances they rofe to politi- 
cal power, and obtained a feat in the diet of 
the empire. But in Germany, the reprefenta- 
tives of the fmall barons were not admitted 
into that alTembly, from an oppofite reafon, it 
fliould feem, to that which prevented their ad- 
miffion into the French convention of eftates. 
At the time when the rife of commerce had 
led the way to fuch a regulation, the nobility, 
and the free Hates of tjae empire, had fo firmly 
eflablifhed their independence, and the em- 
perors had fo far declined in authority, that it 
was vain t® expeH, by any artifice or exertion, 
to Hop the progrefs of the ariflocracy. The 
great exaltation of the German Hates had in- 
deed produced a wide difference in the power 
and dignity of the different nobles ; and thofe 
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of inferior rank, ipftead of maintaining iii 
equal voice with their fuperiors, were at length 
aflbclated in different claffes ; each of which, 
having only a flngle vote in the diet, were, in 
fact, reduced to a worfc condition than if they 
had a£ted by reprefentatlves. 

In Flanders, in the feveral principalities 
which afterwards compofed the Spanifli mo- 
narchy, and, in general, in all the feudal go- 
verriments of Europe, we may obferve, that 
whenever the towms became free and opulent, 
and where they continued members of a larger 
community, they obtained a feat in the legif- 
lative all'embly. But with refpedl to the re- 
prefentatives of the fmall barons, or inferior 
nobles, their introduction into the legiflaturc 
js to be regarded as a more fingular regulation, 
which, depending upon a nice balance betw een 
the crown and the nobility, has been adopted 
in fome countries, and in others ncglcCted, ac- 
cording as it happened to fuit the intereft and 
policy of the fbverelgn, or the peculiar circum- 
ftances of the people*. 

* The boroughs are said to have been introduced into 
the cortes of the different petty kingdoms of Spain, about 
the same time as in the other nations of Europe. In each 

P 3 of 
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In Italy, a country which had been broken 
into fmall principalities, under princes poffelTed 
of little power, or refiding at fuch a diilance 
as to have little capacity of exerting it over 
the inhabitants, the principal towns, whofe 
profperity in trade, if we except the territories 
belonging to the Moors in Spain, was prior to ' 
that of the other parts of Europe, became fe- 
parate and independent Hates ; and fell under 
fuch modes of republican government as were 
agreeable to the fituatiou of their rcfped:ive ibr 
cieties. 

From a connected view of the different 
countries of Europe, during the period now 
under examination, it fee ms hardly poffible to 
entertain a doubt, that the reprefentatives in 
the Englifh parliament were introduced in the 
manner, and from the eaules, which have been 

of those kingdoms the cortes came to be composed of the 
nobility, of the dignified ecclesiastics, anti the representa- 
tives of the cities. But in none of them do we find that 
the representatives of the small proprietors of land were 
admitted into those assemblies ; though, in the kingdom 
of Arragon, it appears that the nobility were distinguished 
into those of the first, and those of the second rank. See 
Dr. Robertson’s History of Chaidcs V. 


fpecified. 
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fpeclfied. It appears, at the fame time, furprlf- 
ing, and may perhaps be confidercd as an ob- 
je<ilion to the account which has been given, 
that there is a profound filcnce, among all co- 
temporary writers, concerning this important 
4 tvent. The hillorians of that age, it is true, 
were neither philofophers nor politicians; they 
were narrow-minded and bigotted ecclefiaftics, 
who faw nothing of importance in the hiftory 
of England, but w'hat w'as immediately con- 
nedied with thofe religious infiitutions to which 
they were devoted. But tllll it may be fald, 
that if the commons were unknown in the 
early afTcmblies of the nation, the introduction 
of that order of men into parliament, would 
have been fuch a novelty, as could hardly fail 
to ftrike the imagination, and to be mentioned 
in fame of the writings of thofe times. 

It is necefl'ary, however, to remark, that 
this alteration was produced in a gradual 
manner, and without any appearance of in- 
novation. When the knights of fhires be- 
gan to attend the meetings of parliament, 
they were no other than barons formerly en- 
titled to that privilege. Their being lent at 
the common expence of the fmall barons bc- 

p 4 longing 
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longing to a diftrld:, was a circumftancc that 
would excite little attention ; as it probably 
arofe from the private contribution of the par- 
ties concerned, not from any public regulation. 
The burgcffes, in like manner, v^ere not ad- 
mitted into parliament all at once, or by any 
general law of the kingdom ; but when par- 
ticular towns, by their incorporation, and by 
the privileges bellowed upon them, had ac- 
quired the rank of crown-valTals, their obtain- 
ing a fhare in the legiflature, by means of re- 
prefentatives named for that purpofe, was a 
natural conlequence of their advancement. 
This privilege, fo far from being regarded as 
new or uncommon, had regularly been acquir- 
ed by fuch of the churles, or pealantry, as wxre 
exalted to the condition of foccage tenants; 
and was in reality a confequence of vaflalage, 
interwoven in the lyftem of that feudal govern- 
ment, with which the people of that age were 
familiarly acquainted. Neither was it likely 
that the appearance, from time to time, of a 
few of thefc inferior perfons, along with the 
greater lords of parliaments, would have an 
apparent tendency to vary the deliberations of 
that affcmbly; and the pradice had, in all pro- 
bability, 
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babllity, been long continued, and greatly ex- 
tended, before the efFedls of it were of fuch 
magnitude as to attradl the notice of the pub- 
lic. 


SECTION II. 

T/ie divlJio7i of 'Parliament into two Houfes, atid 
the peculiar Privileges acquired hy each Houfe. 

The members of the great coiincil, in all 
the feudal governments of Europe, were di- 
vided originally into two clafles or orders; the 
one compofed of ecclefiaftical, the other of lay 
barons. Thefe two fets of men, from their 
circumftances and way of life, having a differ- 
ent intereft, and being adluated by different 
views of policy, entertained a mutual jealoufy, 
and were frequently difpofed to combat and 
thwart the defigns of each other. In the con- 
duct of national bufinefs, they ufually held fc- 
parate conferences among themfelves ; and when 
they afterw'ards came to a joint meeting, were 
accuftomed, inftead of voting promifeuoufly, 
to deliver, upon the part of each, the refult of 
their previous deliberations. As each of thofe 
bodies was pofTeffed of independent authority, 

it 
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it would have been dangerous to venture upon 
any meafure of importance, in oppofition to 
the inclination or judgment of either; and, 
therefore, in all public tianfiuflions which they 
had occafion to determine, the concurrence of 
both was held indifpenfable. Hence, by long 
ciiftom, they became two feparatc ejiates, hav- 
ing each a negative upon the rcfolutions of the 
Icgiflaturc. 

When the burgefles were admitted into the 
national affembly, they were, by their fituation 
and charadler, ftill more diftinguiflicd from 
the ecclefiaftical and lay barons, than thefe laft 
from each other. They adlcd, not in their 
own name, but in the name of thofe commu- 
nities, by whom they had been appointed, and 
to whom they were accountable : at the fame 
time that the chief objcdl in requiring their at- 
tendance, was to give their confent to fuch pe- 
culiar aids, or taxes, as were demanded from 
their conflituents. It was neceffary, there- 
fore, that they fliould confult among them- 
felvcs, in matters relating to their peculiar in- 
tereft ; and, as the department allotted them 
was unconncdled with that of all the other 
members, they naturally obtained a feparate 

voice 
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voice in the affembly. We may eafily con- 
cx:ivc, that wlien this method of procedure 
had been cftablirtied in the impofitiou of taxes, 
it was afterwards, upon the fubfequent rife of 
the burgeffes, extended to every brunch of par- 
liamentary buhnefs, in which they claimed the 
privilege of interfering. Thus, in all the feudal 
kingdoms which had made advances in com- 
merce, the great council came to be compofed 
of three eftates : each of whom, in the deter- 
mination of public meafures, enjoyed a fepa- 
rate negative. 

Whether thefe different claffes of men fliould 
be convened in the tame, or in different places, 
depended, in all probability, upon accident, 
and lu particular on the number of their mem- 
bers, which, at the times of their meeting, 
might render it more or lefs difficult to procure 
them accommodation. In England, the pre- 
lates, and the nobility, were accuftomed, in 
ordinary cafes, to meet in the tame place ; al- 
though it is likely that each of them, in order 
to f, ttle their plan of operations, had previous 
confultations among themfelves. When the 
deputies from counties and boroughs were firft 

called 
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palled into parliament, they proceeded upon 
the fame plan, and were included in the fame 
meeting with the ancient members. It is pro- 
table, that the boroughs, then in a condition 
to ufe this privilege, were not numerous. To 
a parliament held in the eleventh of Edward 
the firft, we find that no more than twenty 
towns were required to fend reprefentatives ; 
of which two were fui^rnoned from each 
town'*. But upon the regular eftabliihment of 
the deputies from counties and boroughs, in 
the twenty-third year of that reign, the num- 
ber of the latter was greatly cncrcafcd. The 
returning boroughs, from each of which two 
reprefentatives were generally required, are faid 
to have then amounted to about an hundred 
and twenty; bcfides thofes belonging to Wales, 
of which there arc fuppofed to have been about 
twelve f. 

* The trading towns, who sent representatives to this 
parliament, were London, York, Carlisle, Scarborough, 
Nottingham, Grimesby, Lincoln, Northampton, Lynne, 
Yarmouth, Colchester, Norwich^ Chester, Shrewsbury, 
Worcester, Hereford, Bristol, Canterbury, Winchester, 
and Exeter. See Carte’s Hist. 

f Some of these boroughs, however, were omitted in 
the summons to future parliaments. Mr. Browne Willis, 

from 
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From the number of the burgcfles at this 
time, from the influence and weight which 
they had acquired, and from their peculiar 
charadler and circumftances, as reprefenting 
the commercial Intereft, they now found it 
convenient, it fhould feem, to have a different 
place of meeting from the other members of 
parliament, and began to form a feparate body, 

which was called the houfe of commons. 

# 

from a diligent Inspeftion of such materials, as he could 
find, to afford any information upon this point, is of opi- 
nion, that from about the middle of Edward the third^s 
reign, to the beginning of that of Edward the sixth, 
the parliament consisted of a pretty uniform number of 
boroughs : that, about this last period, it consisted of 126, 
and at no former time amounted to 130. See Notitia 
Parliam, 

Mr. Hume asserts, that the sheriff of each county had 
anciently a discretionary power of omitting paiticular 
boroughs in his returns, and was not depriveu of this 
power till the reign of Richard II. [Hist. 4to, voL ii. p. 
287.] In proof of this assertion, he refers to 5 Richard 
II. c. 4. But that statute proves the direct contrary. It 
declares, That if any sheriff leaves out of his returns any 
cities or boroughs which be bound, and of old time were 
wont to come to the parliament, he shall be punished in 
the manner as was accustomed to be done in the said case in 
times past^^ Statutes at Large. 


The 
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The knights of fhires continued, for forne 
time after, to fit in what now became the 
faou/e of peers. Although the fmall barons 
were, in general, cxcufed from perfonal at- 
tendance, yet, as crown- valTals, they had ftill 
a title to vote in parliament ; and fuch of them 
as attended, even in confequcnce of an eledlion, 
were at firft confidered in the lame light with 
the greater nobility. By appearing frequently, 
however, in the capacity of mere reprefenta- 
lives, not only eleded, but having their charges 
borne by their confiituents, their privilege of 
attending in their own right was gradually loft 
jjnd forgotten. In confequence of the progref- 
fivc alienation and divifion of landed property, 
their perfonal influence w*as continually finking, 
while that of the mercantile people was rifing 
in the fame proportion ; and, ' as thefe two 
clafles were thus brought nearer to a level, the 
landed gentry w’ere often indifcriminately 
chofen to repr-efent either the one or the other. 
In fuch a fituation, it became at length an 
obvious improvement, that the deputies of the 
counties and boroughs, as by the circumftance 
cf their being reprefentatives, and relponfible 

to 
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to thofe who had appointed them, they were 
led into a fimilarity of procedure, Ihould meet 
in the fame houfe, and carry on their delibera- 
tions in common. It is conjedured by Carte, 
the hiftorian, that this change was not effeded 
before the latter part of the reign of Edward 
the third ; but with refped to the preclfe time 
when it happened, there feems to be no evi- 
dence whatever. 

The coalition of thefe two orders of depu- 
ties may perhaps be regarded as the great caufc 
of the authority acquired by the Englifli houfe 
of commons. The members of that houfe 
were by this mealurc exalted to higher confi- 
deratlon and refped, from the Increafe of their 
numbers, as well as from the augmentation of 
their property. They now reprefented the 
mercantile people and the landed gentry ; who, 
exclufive of thofe who remained in a ftate of 
fervitude, compofed the great body of the 
people, and who pofTeffed a great proportion 
of the national wealth. Of thofe two clafTes 
of the free inhabitants, the landed gentry, for 
a long time, enjoyed the firfl: rank ; and the 
deputies of boroughs were therefore frequently 

chofen 
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chofen among the neighbouring gcntlemcrt^ 
who, by reafon of their independence, were 
more capable than their own burgefTes of 
proted:ing their conftituents. By joining to- 
gether and confounding thcfe different orders 
of reprefentatives, the importance of either 
was in fbme degree communicated to both; 
at the fame time that the people, under fo 
many leaders, became attentive to their com- 
mon privileges, and were taught to unite in 
defending them. Had all the conftituents been 
to appear in the national council, they would 
have been a diforderly multitude, without aim 
or direction : by choofmg deputies to manage 
their parliamentary interefl, they became an 
army, reduced into regular fubordination, and 
conducted by intelligent officers. 

We accordingly find, that, even fb early as 
the reign of Richard the fccond, the commons, 
when they had been induced to take party 
with the crown, were able to defeat the dc* 
iigns of the nobility, and to raife thefovereign 
from the loweft extremity to the height of ab* 
folute power. The fudden revolution, pro- 
duced at that time by the national reprefenta- 
tives, 
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tives, was a prelude to thofe greater exertions, 
which, at a fubfequent period, they difplayed 
in a better caule. 

In the principal kingdoms upon the conti- 
nent of Europe, the f/iird ejiate was differently 
conflituted. It comprehended, as I formerly 
obferved, no other deputies but thofe of the 
trading towns ; a fet of men, who, in compa- 
rifbn even of the fmall barons, or inferior gen- 
try, were long obfcure and infignificant. In 
fupporting their privileges, the boroughs were 
not aided by the joint efforts of the counties ; 
and the family intercft of the reprefentative 
was not fupcr-added to the weight of his per- 
fonal wealth. 

In fome of thofe kingdoms, therefore, as in 
France and in Spain, the monarch was enabled 
to break the ariflocracy, and to annihilate the 
national council, before the third eftate, in con- 
fequence of the advancement of commerce, 
was in a condition to cftablifli its authority : 
in others, as in the German empire, the great 
nobles, before the deputies of towns had ac- 
quired much influence in the diet, reduced the 
power both of that aflembly, and of the em- 
peror, to a mere fhadow. 

VOL. II, 
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After the members of parliament had been 
accuftomed to meet regularly in two feparate 
places, the three eftates were gradually melted 
down and loft, in the divifion of the two 
houfes. The eccleliaftical and lay barons, who 
fat in the upper houfc, were led, moft fre- 
quently, into a promilcuous deliberation; and 
did not think it worth while to demand a fepa- 
rate voice, except in determining any nice or 
important queftion, by which the intereft of ci- 
ther was particularly affefted. But as govern- 
ment came to be more eftablifhed upon a regu- 
lar plan, thofe extraordinary queftions occurred 
lefs frequently ; at the fame time that the pro- 
grefs of knowledge, and of thearts, diminifhed 
the influence of the clergy, and rendered them 
left willing to hazard a direft and avowed con- 
teft with the nobles. The cuftom of deliberat- 
ing promifeuoufly, was thus more and more 
confirmed, and the exertions of a feparate ne- 
gative, being confidered as indications of ob- 
ftinacy or a factious difpofition, were marked 
with difapprobation and cenfure, and at length 
entirely exploded. It appears that, in the time 
of Richard the fecond, this innovation was not 
entirely compleated. 


The 



FROM EDWARD I. TO HENRY VII. 


The two houfes, on the other hand, having 
occafion always to deliberate apart, acquired an 
independent authority, and were naturally re- 
garded as diftin(fl branches of the legiflature. 
The refolutions of each houfe conftituted a fe- 
parate voice ; and the concurrence of both was 
necelTary in all the determinations of parlia- 
ment. 

After the formation of the two houles of 
parliament, in the manner juft mentioned, 
each of them came to be poflefled of certain 
peculiar privileges ; which, although probably 
the objedts of little attention in the beginning, 
have fince rifen to great political importance. 

1 . The houfe of commons, from the nature 
of its original eftablilhment, obtained the foie 
power of bringing in money-bills. This was 
not, at firft, regarded as a privilege, but was 
introduced merely for the fake of difpatch. 
The primitive houfe of commons was com- 
pofed of burgcfles only, empowered to grant 
the king a fupply, by one general agree- 
ment, in place of the feparate bargains, 
which had formerly been made with each 
borough. In condudting this bufinefs, each 
borough feems- to have diredled its repre- 

Q 2 fentatives 
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fentatives with refpcdl to the rate of affeflrtient 
to which they Ihould confent ; and by colledt- 
ing thefe particular dire<5lions, the fum total to 
be granted by the whole trading intereft was 
cafily afcertained. In a matter fb fimple as that 
of determining the extent of the contribution 
which, on any particular occafion, they were' 
willing to make, the conftituents found no dif- 
ficulty either in preparing their deputies, by 
expreffing a previous opinion upon the fubjebl, 
or by fending them clear and pointed inftruc- 
tions, in cafe, from any new exigence, after 
the meeting of parliament, an unexpected de- 
mand was made by the fbvereign. 

According to this conftitution of parliament, 
the impofition of taxes produced no intercourfe 
between the two houfes ; but each houfe con- 
tented to the cxa<ilions laid upon that order of 
men with which it was connedled. This me- 
thod of procedure was continued fo long as 
the houfe of commons confifted only of bur- 
gefies; but. when the deputies from counties 
came to fit and deliberate along with them, a 
variation was neceflary. The deputies of the 
counties having, by this change, atfumed en- 
tirely the chara(5ler of reprefentatives, came 

naturally 
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naturally to be limited, in the fame manner 
as the burgefles, by the inftrudions of their 
conftituents*. But thofe two orders of men, 
who now formed the cumulative body of the 
commons, were conneifled with ditferent parts 
of the nation ; and, while the burgetfes were 
interefted in the taxes laid upon the boroughs, 
the county-members had an equal concern in 
fuch as were paid by the landed gentry. In 
their promifcuous deliberations, therefore, upon 
the fubje<5l of taxation, it was found conve- 
nient, that each of them fliould not confine 
their views to that part of the community 
which they reprefented, but fhould agree in 
the duties to be paid in common by the whole 
of their conftltuents ; and, as the taxes paid by 
landed gentry or fmall barons were of the 
fame nature with thofe which were laid upon 
the great barons or peers, this naturally fug- 
gefted the idea of a general afleflment upon 
the nation at large, to be impofed by the con- 
currence of both houfcs of parliament. Hence 

* In a parliament held in the year 1339, that is, about 
the middle of the reign of Edward the third, we find- the 
knights of shires pleading that they durst not grant a tax 
without, the consent of their constituents. Carte. 

Q 3 
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the introdu<$lion of tenths, fifteenths, and fiib~ 
fidies-, the two former of which were taxes 
upon perfonal property ; the laft, upon eftates 
real and perfonal. In the impofition of fuch 
taxes, both houfcs of parliament were equally 
concerned ; and the concurrence of both was 
therefore held requifite. 

The houfe of commons, however, if the 
precife fum to be granted by them had not 
been previoufly fpecified, were accuftomed, in 
cafes of this nature, to confult their conftituJ 
ents, and to regulate their conduct by the in- 
ftructions which they received. 

They could have no debate, therefore, on 
any occalion, upon the fubje£l of taxation ; as 
their province extended no farther than merely 
to dedare the determination of their conftitu- 
ents. Upon this account, it was to no pur- 
pofe thac any particular tax fhould firft become 
the fubjedl of deliberation among the peers, 
and afterwards be fubmitted to the confidera- 
tion of the commons ; fince, after the fulleft 
and moft laborious difeuffion of the queftion 
by the former, no other point could be con- 
fidered by the latter, but whether the intended 
fupply was agreeable to their inllruAions. The 

moft 
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moft expedient courfc, in order to fave time 
and ufeleft difputation, w'as evidently, that the 
commons (hould begin with ftating the exadl 
fum which they had been empowered to grant; 
and that the tax propofed by them fliould 
afterwards be examined and canvafled in the 
hoiife of peers, whofe condu<ft, in this as well 
as in other particulars, was not fubjed; to any 
direction or controul. 

From the fame circumftance which intro- 
duced the practice, that every propofal for a 
tax fhould originate in the houfe of commons, 
it became cuftomary that every fuch propofal 
or bill, when prcfented to the houfe of peers, 
fhould receive their fimplc alTent, or negative, 
without variation or amendment. It could 
anfwer no purpofe, to return the bill,* with 
amendments, to the houfe of commons ; be- 
caufe the members of that houfe had no power 
of deliberating upon fuch matters, and, hav- 
ing once declared the opinion of their confti- 
tuents, could not venture to deviate from it 
in any fubfequent ftage of the bufinefs. 

It is probable, at the fame time, that this 
mode of conduding the bufinefs of taxation 
was promoted by the king; who, finding the 

9 4 people 
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people of inferior condition moft ready to ac* 
quiefce in his demands, was willing that, by 
taking the lead in the impofition of taxes, they 
might incite the nobility to follow their ex- 
ample, and make them afhamed of declining 
a burden which they w'ere much more able to 
bear. 

Such appears to have been the origin of this 
important privilege, which is now juflly re- 
garded by Englifhmen as one of the greateft 
pillars of their free conliitution. Like many 
Other parts of the Britifli government, it arofe 
from views of immediate conveniency ; and 
its diflant confequences were neither forefeen 
nor intended : but, after it had received the 
iahdrion of immemoral cuftom, it was pre- 
ferved inviolable, without any conlideration of 
the clrcumftances from which it had taken its 
rife. As the commons Interfered by degrees 
in legiflation, and in various other branches of 
bufmefs, their interpofitions became too exten- 
five and complicated, to permit that they 
Ihould be regulated by the opinion of confti- 
tuents living at a diftance. In confequcncc of 
more liberal views, it came alfo to be confider- 
ed as the duty of each reprefentative, to pro- 
mote 
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mote the good of the nation at large, even irt 
oppofition to the intereft of that particular 
community which he reprefented. The in- 
llrudlions, therefore, of conftituents were laid 
afide, or regarded as producing no obligation, 
upon any fet of deputies, to depart from the 
dictates of their own confcience. The ex- 
pediency of this important privilege, with 
which the houfe of commons came thus acci- 
dentally to be invellcd, will I'all more properly 
to be examined hereafter. 

2. Upon the cftablifhment of the two houtes 
of parliament, the fupreme judiciary power 
was, on the other hand, appropriated to the 
houfe of peers. The jurifdidtion belonging to 
the Saxon Wittenagemote was exercifed pro- 
mifcuoully by all the members of that aflem- 
bly ; and in the Norman parliaments, both 
before and after the formation of the a 2 Ja regiSy 
the fame rule was obferved. It feems, how- 
ever, to be a principle of natural law, that 
when a magiftrate of any fort is invefted with 
jurifdidtion, he is bound to a perfonal difchargc 
of the duties of his office, and has no power 
to commit the exercife of them to a delegate. 
The public, by whom he is appointed, has a 

right 
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right to the fruit of that capacity or diligence, 
upon account of which he was feledled to the 
oflice ; and as, in the decifion of law-fuits, no 
fccurity cah be given that different individuals 
will adt preclfcly in the fame manner, the ap- 
pointment of a delegate for the dilcharge of 
this employment, would be to impofe upon 
the public a different rate or meafure of fer- 
vice from that which was due. Upon this 
principle, the members of the houfe of com- 
mons, having only a delegated power, were 
excluded from the exercife of that jurifdidlion 
with v\hich the members of parliament, in 
general, had been anciently invefted. Their 
difqualification, at the fame time, w'as render- 
ed flill more apparent, by their adling in con- 
fequence of inflrudlions from their conftitu- 
ents. The counties and boroughs might be in 
a condition, from their gener il information, to 
inftrudf their deputies concerning the taxes to 
be impofed, or even concerning any law to 
be enadled, . but were altogether incapable of 
diredling them how to proceed in the deter- 
mination of law-fuits. The decifion given in 
any caufc muff depend upon a complex view 
of the proofs and arguments produced in court; 

and. 
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and, therefore, no perfon who is abfent, efpe- 
cially in cafes where the chief part of the bu- 
fmefs is tranfaded ’viva voce, can form any pro- 
per judgment concerning it. Upon this ac- 
count, the only members of parliament, quali- 
fied to ad as Judges, came to be thole who fat 
in their own right, who had the liberty to form 
their opinions upon the fpot, and, by an im- 
mediate inveftigation of the circumftances, 
were capable of deciding from the impreffion 
made upon their own minds. 

From the fame caufe, therefore, which be- 
llowed upon the commons the right of fug- 
gefting taxes, the houle of peers became the 
ultimate tribunal of the nation, and obtained 
the power of determining, in the laft refort, 
both civil and criminal adions. Thus, while 
one of thefc branches of the legiflature enjoyed 
an immediate accefs to the purfes of the people 
for the public fervice, the other was intrufted 
with the guardianlhip of their lives and for- 
tunes. What was acquired by the commons, 
in one department, was fully compenfated by 
what fell to the ihare of the peers in another ; 
fo that the conftitution remained upon its an- 
cient 
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cient bails, and was kept in equlllbrlo by an 
equal diftribution of privileges. 

It may farther deferve to be remarked, that, 
by the exclufion of the commons from the ju- 
dicial power, the fupreme tribunal of the na- 
tion came to be compofed of a moderate num- 
ber of perlbns ; a circumftance highly condu- 
cive to the uniformity of their decifions, as 
well as to the expedition and regularity of their 
procedure. 

When law-fuits before the Norman parlia- 
ment had become frequent, it was found in- 
convenient to determine them in a full meet- 
ing, and they were brought, in the firft in- 
ftance, before the aula regis. But even as a 
court of review, the parliament, after the de- 
puties of boroughs and counties were obliged 
to give conflant attendance, was perhaps too 
numerous; while, by the divilion of its mem- 
bers into two houfes, they were prevented, at 
leaft, according to their ufual forms, from co- 
operating with one another in the diftribution 
of juftice. The fame regulation, therefore, 
which was introduced from the peculiar fttua- 
tion of the lords and of the commons, was 

afterwards 
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afterwards recommended, no doubt, and fup- 
ported by general confidcrations of utility. 

3. The fupreme judiciary power being 
limited to the houfe of peers, the right of im- 
peachment was of courfe devolved upon the 
commons. 

When the perfons Intrufted with great offi- 
ces under the crown, or enjoying any fhare in 
the public adminiftration, were guilty of mal- 
verfation in office, or of what are called high 
mlfdemcanors, it w^as frequently thought ne- 
ceflary, that they ffiould be tried before the 
higheft court in the nation, whole weight alone 
was adequate to the tafk of bringing fuch 
powerful offenders to juftice. In the earlier 
periods of the Englifh government, the na- 
tional council was accuftomed to inquire into 
the conduit of the different executive officers, 
and to punifli them for their offences. The 
king himlelf was not exempted from fuch in- 
quiry and puniffiment, more than perfons of 
inferior rank. On fuch great occafions, the 
profecution, inftead of being committed, as in 
ordinary crimes, to the management of an in- 
dividual, was ufually condudled by the affembly, 
W'ho acted both in the capacity of accufers and 

judges. 
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judges. This was, doubtlefsj a pracElice ill 
calculated for fecuring a fair trial to the de- 
linquent ; but it was no more than what 
happened irl criminal trials before the ordinary 
courts of juftice, where the king Was both 
judge and profecutor. 

Upon the cftablilhment of the two houfes 
of parliament, it became a natural and ob- 
vious improvement, that, as the power of try- 
ing thofe offences was reftridted to the houfc 
of peers, the privilege of conducing the accu- 
fation fhould belong to the commons; that 
branch of the legiflativc aflembly, which had 
no (hare in the judicial department, though it 
was no lefs concerned than the other to pre- 
vent the abufes of adminiftration. In this 
manner the two chara<9:ers of a judge and a 
profecutor, which, in the ordinary courts> had 
been placed in different hands by the cuftom 
of appointing deputies to officiate in the name 
of the crown, came likewife to be feparated in 
the trial of thofe extraordinary crimes, w'here, 
from the danger of arbitrary meafures, an 
amendment of the ancient method of proceed- 
ing was moft cfpecially requifite. 

4 . Befide the foregoing privileges, which, 

from 
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from the influence of peculiar circumftances, 
were acquired by the different branches of 
parliament, either houfe was led to aflume the 
power of afcertaining the perfbns of whom it 
was compofed ; a jurifdid;ion and authority 
over them, and the cognizance of the feveral 
rights and immunities belonging to their own 
order. Hence it came to be eftablilhed, that 
the houfe of commons fhould determine quef- 
tions concerning the election of its own mem- 
bers ; and that every bill affedling the rights 
of the peerage Ihould take its origin in the 
houfe of peers. The privileges arifing from 
this principle, which have been acquired by 
the houfe of commons, were afterwards greatly 
multiplied, and varioufly fubdivided, in con- 
fequence of the attention given by that houfe 
to the forms of its procedure, and to the rules 
and maxims ncccffary for fecuring i..s inde- 
pendence. 


SECTION 
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SECTION III. 

Concerning the Mamrer of cleSlhig the national 
Heprrfentativcs, and the Forms of Procedure 
in Parliament. 

The eftablifliment of a houfe of commons, 
confifting entirely of reprefentatives, required 
a let of regulations for the eleftion of its mem- 
bers. From the different fituation of the 
counties and boroughs, the deputies of thole 
two claffes of men came to be chofen in a 
very different manner. 

1 . Upon the firft incorporation of a borough, 
the nomination of particular perfons, for diftri- 
butlng juftlce, for managing the funds, and for 
executing the other bufineff of the community, 
would Hem naturally to belong to all its mem- 
bers, who have a common concern in thofe 
branches of adminiftration. In thofe towns, 
accordingly, where commerce had Introduced 
a degree of wealth and independence among 
the bulk of the inhabitants, fuch a popular 
plan of government appears to have been 
generally adopted. But in many of the 

boroughs. 
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boroughs, wbofe trade was more in its infancy, 
the people of inferior rank were ftill too poor, 
and in too fervile a condition, to claim the pri- 
vilege of electing their own adminiftrators ; 
and by their neglefting to intermeddle in 
public bufmefs, the care of every thing relating 
to the community was devolved upon particu- 
lar citizens, diftinguirtied by their opulence. 
When the boroughs were afterwards permitted 
to have a voice in parliament, the differences 
in their condition occafioned the fame, or even 
a greater diverfity in the mode of choofing 
their reprefentatlves ; and, in a long courfc of 
time, many other varieties were added, from 
the operation of accidental circumffances. In 
fbme towns, therefore, the reprefentatives were 
chofen by a confidcrable part, in others, by a 
very fmall proportion, of the inhabitants; in 
many, by a few individuals, and thefe, in par- 
ticular cafes, direfted, perhaps, or influenced, 
by a Angle perfbn. 

Two forts of inequality were thus produced 
in the reprefentation of the mercantile and 
manufadluring intereft : the one from the 
very different magnitude ^of the boroughs, who 
lent, for the mofl: part, an equal number of 
reprefentatives : the other, from the very 

VOL. II. R different 
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difFei’ent number of voters, by whom, in 
each borough, thofe repretentatives were 
choien. But this inequality, whatever bad 
conlequenccs may have flowed from it in 
a later period, was originally an obje<5l of 
little attention, and excited no jealouiy or 
complaint. The primitive burgeflbs were fent 
into parliament for the purpofe chiefly of 
making a bargain with the crown, concerning 
the taxes to be impofed upon their own con- 
flituents ; and the reprefentatives of each 
borough had merely the power of confenting 
to the fum paid by that community which 
they reprefented, without interfering in what 
was paid by any other. It was of no confe- 
quence, therefore, to any one borough, that 
another, of inferior fize or opulenee, fliould 
have as many reprefentatives in the national 
aflcmbly ; flnee thofe reprefentatives, as far as 
taxes were concerned, could only protedt their 
own corporation, but were incapable of injuring 
or hurting their neighbours. So far were the 
boroughs from entertaining a jealoufy of one 
another upon this account, that fome of them 
found it more eligible to acqulefce in whatever 
aids the king thought proper to demand, than 
to be at the expcncc of fupporting their depu- 
ties 
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ties in parliament ; and were willihg to re- 
nounce the privilege, in order to be free of the 
burden attending it. Many inftances of this 
occur in the Englilh hiftory, from the reign of 
Edward the firft. Mr. Browne Willis has 
produced a large lift of boroughs, which had 
early fent reprefentatives into parliament, but 
which loft that privilege by difufe ; and there 
is no doubt that feveral towns, which had 
been incorporated, and w’hich obtained the 
denomination of boroughs, exerted themfelveS 
from the beginning, and fucceftfully, in avoid- 
ing any parliamentary reprefentation. 

Neither was it originally of much importance 
to any parliamentary borough, in what man- 
ner its deputies were chofen ; for thefe, being 
jnftrudted by the corporation, with relpedl to 
the precife amount of the fupply to be grant- 
ed, were only the meflengers, w'ho declared 
the will of their conftituents ; and as they 
were not intrufted with difcretionary powers, 
their behaviour occafioned no apprehenfion or 
anxiety. The honour of being the rcprclen- 
tative of a borough was, in thofe times, little 
coveted ; and the privilege of voting in his 
election w'as yet lefs. The rank w'hich the 

R 2 burgeiles 
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burgefles held in parliament was too low' to 
become the obje6t of much intereft or Iblicita- 
tion ; and thofe who voted for a burgels, were 
fo far from gaining any thing by it, that they 
had fcarcely an opportunity of obliging their 
friends. 

2. The knights of the ihires were at firll 
ele<fted, in each county, by a meeting compoled 
of the fmall barons, or vallals of the crown. 
Of this, from the nature of the thing, it feems 
hardly poffible to doubt. The fmall baronS 
had been originally members of parliament, 
but were cxcufed from perfonal attendance, 
upon condition of their fending reprefenta- 
tives. Who could have a right to chufe thole 
reprefentatives, but the perlbns whom they 
Eeprefented ; the perfons by whom they were 
lent ; and who bore the charges of their at- 
tendance ? 

But although the valTals of the crown only 
bad, in the beginning, a right to interfere in 
the appointment of the knights of Ihires ; the 
rear-vajjah, or fuch as held their lands of a 
fubjedl-fuperior, were afterwards admitted to 
a lharc in the eledion. This, although an im- 
portant change in the conllitutidn of par- 
liament. 
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llament, has pafled, like many others, without 
any notice of cotemporary hiftorians. Of the 
circumftances from which it proceeded, a 
probable conjeAure feems to be the utmoft 
that can be attained. 

The fmall barons, or vaffals, who, exclufivc 
of the nobility, held their lands of the crown, 
and thofe who held them of a futyeA-fuperior, 
were feparate orders of men, who originally, 
by their fituatlon, were removed to a great 
dlftance from each other. As members of 
the community, they appeared to be diftin- 
guifhed moft remarkably in two refpefts. 
The vaflals of the crown fat in parliament : 
thofe of a fubje<^l-fuperior were members of 
his baron-court. The former were liable for 
aids, and for the other feudal incidents, to the 
king : the latter were bound, for fimilar duties, 
to their inferior liege lord. 

But thefe diftiiuflions, arifing from the 
eudal policy, continued no longer than while 
nat fyltem remained in its vigour. After the 
jugn of Edward the firft, the fmall barons, 
hiving ccafed to attend in parliament, other- 
w’^e than by reprefentatives, were at length 
un^lerftood, unlels when particularly called by 

R 3 the 
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the king, to have no more a feat in that 
aflembly than the vaflals of a fubjcil-fupcrior. 

With reipeft to the feudal incidents, great 
alterations, in the courfe of time, were alfo 
produced. The demefnes of the crown, to- 
gether with the extraordinary aids, and other 
incidents, drawn from the crown-vaffals, were 
the only original funds for fupporting the ex- 
pence of government. But when the charges 
of the public, in confequence of the gradual 
advancement of fociety, had from time to 
time been encreafed, thefe funds became at 
length infufficient ; new fupplies were de- 
manded by the king ; and after ftretching as 
far as polfible the ancient duties of the crown- 
vafTals, it was found neceffary to levy an af- 
feflment upon all the proprietors of land, with- 
out coniiderlng whether they held immediately 
of the king, or of a fubjed:. The greater part 
of the public burdens came thus to be impofed 
upon the nation at large ; and the cafua 
emoluments, which the crown derived fror 
its immediate vaflals, became, in proportio 
of little importance. 

In this fituation, there was no longer f ly 
^ITential difference between the fmall j ‘o- 

prif .ors 
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prletors of land, who held immediately of 
the crown, and thole who held of a fubjedl. 
Neither of them had any right, in their own 
perfons, to fit in the houfe of commons. Both 
of them, according to the later notions of pro- 
perty, had the fame full power over the re- 
Ipedtivc eftates which they poflelTcd ; and the 
eftates of both were equally fubjedl to the 
taxes impofed upon the counties. Both of 
them, therefore, were equally beholden to the 
knisrhts of the fliires, by whofe confent thofe 
taxes were impofed, and who had it in their 
power to fecure either the one or the other 
from oppreffion. As thofe two clalTes of men 
thus reaped an equal benefit frorn the fervice of 
the knights of fliires, it became reafonable that 
they fhould contribute jointly to the expence 
with which that fervice was attended ; and if 
they joined in maintaining the county repre- 
fentatives, it was no lefs equitable, that they 
fhould have a voice in their eledion. If they 
lubmitted to the burden, they could not de- 
cently be excluded from the privilege. 

By this relaxation of the feudal fyftem, the 
foundation of the houfe of commons was en- 

R 4 larged j 
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larged ; and its eftabliftiment was rendered 
more extenfively ufeful. The knights of the 
fhires became properly the reprefentatives, not 
of one clafs, but of the whole gentry of every 
rank and defeription. All the independent 
property in the kingdom was, according to this 
conflitution, reprefented in parliament : the 
lords appeared in behalf of their own poffcffions; 
the inferior landed intcreft fell under the care 
of the county members; and the burgeffes 
were entrufted with the protedlion of that 
wealth which was employed in trade. 

Such, in all probability, were the circum- 
flan(;cs, from which the rear-vaflals obtained a 
fliare in the eledlion of county- members ; but 
at what time this change was produced is very 
uncertain. Mr. Hume has concluded, that it 
took place in confequence of an adl of par- 
liament in the reign of Henry the fourth. 
But when we examine that ftatute, it does not 
appear to have introduced anyfuch regulation: 
on the contrary, it fuppofes that proprietors of 
land, not holding diredly of the crown, had 
been formerly entitled to vote for the county- 
members ; and makes a general provifion for 

fecuring 
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fccuring the freedom of their eledlion, as well 
as for preventing undue returns hy the llie- 
riff*. 

A late refpedtahle hiftorian, notwithftanding 
all the light which has been thrown upon 
the fubjedl in the prefent age, declares it ftill 
to be his opinion, not only tliat the knights of 
counties were coeval with the cxiftence of the 
Englifh parliament;' but that, from the be- 
ginning, they were chofen, as at prefent, in a 
joint meeting of the rear-vaflals, and thofe 
who held immediately of the crown j'. The 
former part of this opinion has been already ex- 
amined. With regard to the latter, it is totally 
inconfiftcnt with the original plan of the feudal 
government. But what puts the matter be- 
yond all poffibillty of doubt, is, that in Scot- 
land, whofe conllitution, from a limilarity of 
circumftances, as well as from imitation, is 
extremely analogous to that of England, but 
who, from the flow progrefs of arts, has re- 
tained a number of her primitive regulations ; 
in Scotland, the original practice has been in- 

* 7 Henry TV. c. 15. See a farther provision to the 
same purpose, 1 1 Henry IV. c. i. 

f See Lord Lyttelton’s History of Henry II. 

variably 
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variably continued ; and, from the firft in- 
troduction of county-reprefentatives to the 
prefent day, no perfon who does not hold his 
lands immediately of the crown, whatever be 
the extent of his property, has ever been per- 
mitted to vote in a county election *. 

When a number of crown-vaflals had been 
cxcufed from perfonal attendance in parliament, 
on account of the fmallncfs of their fortunes, it 
might have been cxpe£ted that fome rule would 
be eflabliftied, concerning the precife extent 
of property which gave a title to this con- 
ceffion ; and that an exail line of partition 
would thus be formed between the fmall 
barons, or gentry, and the great barons, or 
mhtlity. It appears, however, that no fuch 
regulation was ever made. The liberty of ab- 
fence enjoyed by particular members of par- 
liament, feems to have depended, at firft, upon 
the mere will of the Ibvereign, who never 
thought of reftraining himfelf wdth regard to 
the terms upon which he granted this indul- 
gence. To procure this liberty was the aim 

* Holding of the prinee of Wales, is in Scotland viewed 
in the same light with holding of the king. 

of 
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of by far the greater part of the crown- vaffals; as 
to prevent the unreafonable extenfion of it was 
the great objeft of the king-; and the exemp- 
tion was, by cuftom, eftabliflred in favour of 
individuals, before any precautions had been 
fuggefted for afeertaining its boundaries 

The want of a general rule to define the 

O 

limits, in point of property, between the /mail 
and the great barons, appears to have produced ; 
an irregularity in this part of the conftitufion. 
Thofe crown-vaffals whofe attendance in par- 
liament had been difpenfed with, continued 
ever after to be excluded from that affembly, 
and their pofterity remained in the fame fitua- 
tion, however great the fortune which they 
might happen to acquire. On the other hand, 
thofe opulent barons who continued, in their 
own right, to fit in parliament, after the time 

* It seems at one time to have been intended by Ed- 
ward 1. that personal attendance in parliament should be 
required from every landed proprietor, whose yearly rent 
was above 20L This was the rule prescribed to the sherilFs 
of counties, in summoning the erown-vaflals to an affembly 
held in the eleventh of that king’s reign. This was also 
the extent of property in Scotland, which distinguished 
the great barons, or those who were ‘‘ cofistrenzied to come 
to the parliament or general council.” Pari. 14573 c. 75; 

Qf 
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of Eldward the firft, retained for the future 
their feat in the houfe of peers, notwithftand- 
ing all the viciflitudes of their fortune, and 
whatever might be the degree of poverty to 
which they were afterwards reduced. Pro- 
perty, the natural fource of influenee and au- 
thority, was, in this manner, detached from 
political power ; while indigence, the parent 
of fervility and dependence, was often invefted 
with privileges which he was not qualified to 
exercile. The former inconvenience might, 
in particular cafes, be removed by the inter- 
pofition of the fovercign ; w ho could, at plea- 
fure, create any commoner a member of the 
houfe of peers : but the latter admitted of no 
remedy ; lince a peer, who had fquandered his 
eftate, could not, unlefs he committed a 
crime, be deprived of his rank ; and fince by 

that»rank he was excluded from the ufual 

0 

means of repairing his fortune 

As there was no regulation concerning the 

^ There occurs, in the reign of Edward IV. an of 
parliament, declaring, in the case of George Nevil, duke 
of Bedford, that his title of honour, as a duke, was void 
and extinguished, in respeft of his poverty, by which he 
was incapable of supporting his dignity. 

greatejl 
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greateji extent of property, from which a baron 
might be excufed from attending in parliament, 
fo there was originally none, with refpedl to 
the Icafi, which entitled him to vote for a 
county- member. All the crown- vaflals what- 
ever, whofe perfonal attendance vras difpenfed 
with, had of courfe a title to choofe repre- 
lentatives, and were bound by their joint con- 
tribution to defray the expence of maintaining 
them But when landed property had under- 
gone fo much dlvihon, that the polTeffions of 
many individuals were become extremely in- 
fignificant ; more cfpecially after the rcar- 
vaiTals had been joined with thofe who held 
immediately of the crown, in voting for the 
county- members ; the poorer fort of pro- 
prietors endeavoured to excufe themfelves 
from contributing to the fupport of national 
reprefentatives ; and, upon being relieved from 
that burden, had no longer a pretence for inter- 
fering in their eledion. 

* With respect to the contribution laid upon the counties 
for maintaining the members, see Madox Firma-burgt. It 
was at first levied by the king’s writ ; and afterwards bf 
act of parliament, from the time of Richard IL ' See 
12 Rkh. II. c. 12, 

By 
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By an a<5l of parliament, in the reign of* 
Henry the fixth, it is provided, that the knights 
of fliircs fliall be chofen by perfons refiding 
YV'ithin the fame county, and polTefled of lands 
or tenements, of which the yearly rent, free 
from all charges, amounts to forty Ihillings*. 
By another ftatutc, in the fame reign, it is 
declared, that the voter lhall have this eftate 
within the county where the cledion is made f . 
Mr. Hume is of opinion, that forty fhillings, 
at that time, making allowance for the alte- 
ration in the wxight of the coin, and in the 
price of commodities, w’as equivalent to near 
twenty pounds of our prefent money. 

According as parliament had occafion to 
determine a greater variety of queftlons, had 
attained more experience in difeuffing the 
bufinefs which came before it, the forms of 
parliamentary procedure became an objedl of 
greater attention, and received, as we may 
eafily imagine, a variety of improvements. The 
appointment of a prefident, in order to prevent 
confufion in delivering opinions> to declare the 

• 8 Henry VL c. 7. f 10 Henry VI. c. 2; 

refult 
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ncfult of a debate, and even, in fome meafure, 
to diredl the method of handling any queftion, 
was a ftep fo neceflary in a numerous meetings 
that we meet with it as far back as there are any 
records of the Englifh national council. The 
lord high fteward, as I formerly took notice, was 
anciently the perfon who, in abfence of the 
king, prelided in that aflembly ; and when 
that officer no longer cxifted, the chancellor, 
who then rofe to the chief confideration in the 
king’s houfchold, was commonly entrufted 
with this department. After the divifion of 
parliament into two houfes, this officer con- 
tinued in moft cafes to prefide in the houfe of 
peers ; but in that of the commons, Avhofc 
deliberations were totally feparate, another 
prcfident became neceffiiry. 

From the primitive fituation of the com- 
mons, who, in all cafes, were inftrufted how 
to a6l, they had no opportunity of debating 
upon any fubjedt ; but they required a perfon 
to intimate their determinations tc the king ; 
and for this purpofe they, at firll, eleded a 
Jpeaker. The farther the bufinefs of that houfe 
was extended, the more they ventured to form 
relblutions without the advice of their con- 

ftitucats ; 
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ftituents; the power and privileges of their 
fpeaker were enlarged in proportion, and he at 
length obtained the province of an ordinary 
prefident. The firft cle6lion of this officer, 
upon record, occurs in the firfl: parliament of 
Richard the fecond. From the influence and 
dignity acquired, in that reign, by the com- 
mons, their fpeaker was exalted to an eminent 
ftation ; and the perfons who enjoyed the 
office became fb confpicuous, as to attraft the 
attention of the public. 

One of the principal branches of buflnels 
which fell under the confideration of parliament 
was legiflation. The firft method of conduct- 
ing a meafure of this kind was by a petition 
from parliament addrefled to the king, fetting 
forth fome particular grievance or inconveni- 
ence, and requefting that it fhould be re- 
moved. To the king belonged the direction 
both of the executive and judicial powers; 
and, agreeably to the fpirit of a rude age, he 
was originally under no reftraint in the excrcife 
of his prerogative, farther than what might 
arife from his apprehenfion of incurring the 
public difpleafurc. By a ftatute it was propofed 
to limit the former diferetionary power of the 
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king, and, out of refpe<3; to his dignity, any 
propofal to this efFeCl was made in the form of 
a requeft, that he would confent to the in- 
tended regulation. As every new law was, in 
fa£l, an innovation of the ancient eftablifh- 
ment, it required the agreement of all parties 
concerned ; that is, of the national aflembly, 
including virtually the whole people, and of 
the king, whofe power was to undergo a limi- 
tation. When the petition, therefore, had 
palTed the two houfes, and had obtained the 
confent of the king, it became an adl of the 

V 

legiflature. 

The petitions which had thus been granted, 
during the courfe of a parliament, were after- 
wards digefted into the form of a flatute ; and> 
as the execution of this talk required a degree 
of legal knowledge, it was devolved upon the 
principal judges of the kingdom. From the 
obfervation, it is faid, that miftakes and abufes 
were committed in a matter of fuch import- 
ance, it was provided, in the reign of Henry 
the fifth, that the flati*tcs fliould be drawn up 
by the judges before the end of each parliament; 
and, in the reign of Henry the fixth, the pre- 
fent mode of prefenting bills to parliament, 

voL. II. s already 
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already digefted in the form of a ftatutc, was 
firll introduced*. 

For fbme time after the introdudllon of the 
commons into parliament, no notice was 
taken of them in the character of leg’flators. 
The burgefles who compofed the firft houfe 
of commons, were not regarded as the advifers 
of the crown ; and if on any occalion they 
■yv'ere capable of extorting a redrefs of griev- 
an( es, • it was merely by creating an apprehen- 
fion that they might refufe the fupply which 
■was demanded from them. In the beginning 
of the reign of Edward the third, the com*- 
mons are mentioned in the charadler of peti- 
tioners ; and the flatutes are faid, in the pre- 
amble, to have been ordained “ at the requeft 
“ of the commonalty of the realm, by their 
“ petition mad : before the king and his coun- 
“ cii m the parliament, by the afTeftt of the 

prelates, earls, barons, and other great men 
“ aflembled at the faid parliament.” The 
union of the knights of Ihires, in the fame 
houfe with the burgefles, contributed quickly 
to beftow a deliberative voice upon the aggre- 
gate body of the commons ; and in the reign 

* See Elackstone’s Commentaries. 

of 
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of Richard the lecond, we find them inter- 
fering in public regulations of the higheft im- 
portance*. In digefting the ftatutes, however, 
the old ftile was continued, until the reign of 
Edward the fourth ; when laws are faid to be 
ellablilhed by the advice and confent of the lords, 
at the requef of the commons, and by the au- 
thority of the fame parUament\. 

From the primitive method of conducing 
bills for a new law, in the form of a petition 
to the king, was derived the cuflom that they 
fliould take their origin from parliament, and 
that the king fhould give no opinion concern- 
ing them, till they had been approved of in 
that alTcmbly. As the king had no inclination to 
limit his own difcretionary powers, it was 
never fuppofed that a bill for that purpofe 
would be fuggefted by the crown. All that 
could be expeifled from the fovereig'n, in at 
matter of this nature, was, that he would be 
gracioufly plcafcd to comply with the defires 
of his people, communicated to him by the 
national council : and when a bill had come 
to be agitated in parliament, it was not yet 

* See Gurdon’s History of Parliament, 
f See the preamble tp those statutes. 
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confidered as the reqiieft of the nation, and 
could not, therefore, be regularly prefcnted to 
the king, for the royal affent, before the two 
houfes had given tl^ir authority for that inea- 
fure. 

Such was the original foundation of a 
maxim, which is now regarded as one of the 
main pillars of the Britilh conllitution ; that 
the king’s negative upon bills fhall not be in- 
terpofed, until they have undergone the final 
difcuffion of the two houics of parliament ; 
and, as a confequence of this, that he fhall 
not take notice of any bill depending in par- 
liament, until it fliall be communicated to hini 
in the ufual and parliamentary manner. The 
cffedl of this maxim, in fupporting the demo- 
cratical part of the government, is now univer- 
fally admitted ; but that it was dicflated by a 
regard to the intereft of the people, or from 
the view of encreafing their weight in the 
exertions of the Icgiflature, there is no reafon 
to believe. It is probable, on the contrary, 
that the form of procedure above mentioned 
was thought ads^antageous, or at leaft refpedl- 
ful, to the fovereign ; as it prevented his being 
troubled with felicitations to limit his power, 

until 
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until there was an immediate neccffity for it. 
But in reality, tliis method of conducting the 
deliberations of the legiflature, was not the 
fruit of any pre-concelve4 fyftem of policy, 
nor the refult of any claim of fight, either 
upon the part of the king, or of parliament ; 
it arofe merely from the nature of the bufmefs 
under consideration, which was moft conveni- 
ently brought to an iffue in that manner ; and, 
as this gave rife to a praClice, which was ob- 
ferved with fome degree of uniformity, fo, in 
the revolution of ages, the ancient ufage, whofe 
utility became daily more obfervable, w'as in- 
vefted with complete legal authority. 

It merits attention, however, that what has 
been observed, concerning the method of or- 
dinary legislation, is not applicable to the im- 
pofition of taxes. As the effeCl of a Slatute 
was to afeertain and determine tlie befiaviour 
of the king, and consequently implied a pri- 
vilege gained by the people ; that of taxation 
was to beSlow fome emolument upon the 
crown, and to lay a correfpondent burden upon 
the nation. An oppofite courfe, therefore, 
■yvas followed in thofe two branches of govern- 
ment. The people were understood to be tl e 

s 3 prime 
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prime movers in the former ; the king, in 
the latter. The propofal for a new law pro- 
ceeded upon a petition from parliament to the 
crown. The propofal for a new tax proceeded 
upon a requeft or felicitation of the crown to 
parliament. Each of thefe parties having fome- 
thing to beftow which the other wanted, they 
both became coy and relerved in their turn, 
and, by their addrefs and perfeverance, were 
enabled to extort reciprocal advantages. When 
the king was in want of money, be offered 
his confent to beneficial regulations, upon con- 
dition that certain taxes were impofed. When 
parliament were about to grant fupplies to the 
crown, they took advantage of its neceffitics, 
and, as a preliminary article, ftipulated the re- 
drefs of grievances. 

Upon this principle, that taxes are granted 
by parliament, at the defire of the king, is 
founded a rule, at prefent, “ that the houfe 
of commons fhall receive no petition for 
any fum of money relating to the public 
fervice, but what is recommended from 
the crown.” And when a money bill is 
offered to that houfe, it is necelfary, that the 
chancellor of the exchequer, or fome other 

officer 
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officer of the crown, ffiould declare, “ that 
“ his majefty having been informed of the 
“ contents of the faid bill, recommends the 
“ fame to the confidcration of the houfe^/’ 
After this preliminary ftep, a bill for the im- 
pofition of taxes is conducted in the fame 
courfe, and paffes through fimilar ftages, w^ith 
every other matter which comes under the de- 
termination of the Icgiflaturc. 

* See Hatsell’s Proceedings in the House of Commons. 
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CHAP. VII. 

Alterations hi the State of the ordinary Courts 
of Jufice. 

T H E reign of Edward the firft is no lefs 
diftinguilhed by inflltutions of great 
importance relating to the diftribution of juf- 
tice, than by thofe which have been mention^ 
ed with regard to the Icgiflative authority ; 
and in both thefe particulars we may trace 
back to this period, the introduftlon of that 
regular fyftem which we at prefent enjoy. The 
chief of thofe inftitutions refpedling the exer- 
cife of the judicial power, and fome of the 
moll; remarkable confcqucnccs with which 
they were attended, we fhall proceed to ex- 
amine. 

SECTION I. 

'Ejiabltpiment of the Courts of Common Law, 
at JVeJimhftcr. 

The aula regls, which, after the Norman 
conqueft, had rifen by degrees out of the high 

court 
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court of parliament, was produdive of great 
advantages, by facilitating the diflribution of 
juftice. A full meeting of parliament could 
not be obtained, unlefs upon fingul r occa- 
fions ; but this tribunal, confdling of a fmall 
number of judges, and thefe commonly at- 
tending the king’s perlbn, could eafily be held 
upon any emergency, and was ready to take 
cognizance of every complaint. 

Although the inftitution of the aula regis, 
however, was, at the time of its introduAion, 
accommodated to the infant ftate of improve- 
ments in the country, yet, in a fubfequent pe- 
riod, when thofe improvements were advanced 
to greater maturity, and when the authority 
of government was better eftabliflied, its in- 
terpofitions became not only defedlive, but li-r 
able to many inconveniencies. For fome time 
after the Norman conqueft, the inveftigation 
of law-fuits, although requiring a degree of at- 
tention unknown to the preceding ages, was 
not fo tedious as to prevent their l?eing com- 
monly decided in the neighbourhood of the 
place in which they had been commenced. 
But when the advancement of law and go- 
vernment had farther multiplied the legal dif- 

putes 
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putes among the members of focicty, as well 
as the forms of judicial procedure, fuch a quick, 
difpatch of the buflnefs was no longer prac- 
ticable ; and, as the court had no fixed refi- 
dence, but followed the king, wher^jver the 
political ftate of the kingdom required his pre- 
fence, it was frequently neceffary that caufes 
fhould be decided in a part of the country very 
remote from that in which they had arifen. 
The circumftances of this ambulatory court 
became thus Inconfiftent with the leifure and 
deliberation requifite for Judges in forming 
their declfions; and ftill more incompatible 
with the interefl of parties, who, in many cafes, 
were obliged to attend the court from place to 
place, and fometimes, before they could obtain 
a final fcntence, to travel over a great part of 
the kingdom. This attendance was rendered 
more expenfive and burdenfome, from the gra- 
dual advancement of law, as a fcience ; w'hich 
tended to promote the employment of lawyers, 
as well as other retainers of judicial contra- 
verfy ; and which, by contributing to en- 
courage the fulleft and moft ample difeuffion 
of every plea, laid parties frequently under the 

necefii- 
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neceffity of calling a number of witneffes in 
fupport of their fcveral avxrments. 

It was to be expelled, therefore, thart, ac- 
cording to the general improvements of the 
country, the attention of government would 
be directed to the removal of thefe inconve- 
niencics; by rendering the aula regis a ftation- 
ary court, or at leaft by appointing, that it 
Ihould hold regular meetings at particular 
place?. 

While the natural progrefs of improvement 
in the kingdom appeared to require this altera- 
tion in the ftate of the prineijjal tribunal, th& 
increafe of judicial bufmefs had likewife a ten- 
dency to diflinguifh different branches of Jjh- 
rifdi<5lion, and to place them in the hands of 
different judges. The profecutions carried on 
againfl atrocious offenders, to fatisfy public juf- 
tice, and to prevent the future commiffion of 
crimes, came to be viewed in a different light 
from private controversies concerning proper- 
ty, and the various rights and obligations which 
occur among individuals. Law-fuits of the 
former fort, or criminal anions, are ufually 
much lefs numerous than thofo of the latter, 
yvhicji have received the appellation of civil 

aSlions. 
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A5ltom. The trial of a crime is apt to be ter- 
minated in a more expeditious manner, than a 
civil procefs. Thofe heinous offences, which 
are fuppofed to require a profecution at the 
inftance of the public, excite, for the moft 
part, a general indignati<jn in the minds of 
men, who are therefore difpofed to call for a 
fpeedy vengeance upon the criminal. In many 
of thofe offences, bcfides, it is neceffary, that, 
before a profecution is commenced, the perfon 
fufpedted of the crime fhould be arrefted and 
imprifoned, in order that, if guilty, he may 
be prevented from efcaping a trial ; and the 
hardfhips to which he is thus unavoidably fub- 
jeiled, together with the difficulty of fecuring 
his perfon, afford additional reafons, from ex- 
pediency, as well as from juflicc, for bringing 
the adlion againfl him to a fpeedy conclufion. 
To all thefe peculiar circumflanccs, we may 
add, that the laws of a country, refpe<3;ing the 
punifhment of crimes, are ufually plain and 
fimple ; . fo that, in profecutions of this nature, 
the judge can fcldom have any farther diffi- 
culty, than what arifes from the inveftigation 
of the fad:. 


Law* 



OP THE COURTS OP JUSTICE. 169 

Law-fults about private property are in a 
rilfFerent fituation. A cool fpeAator feels him- 
felf but little intcrcfted in fuch difputes ; and 
it feems reafonable that the parties fliould be 
left, in a great meafure, to their own difere* 
tion, in bringing the bufinefs to«n iffuc. As 
in fuch differences there is no rcafon to fufpeft 
that either party will endeavour to efcape from 
juflice, no imprifonment of either is neceflarj. 
The laws, too, relating to the civil rights of 
mankind, are apt to become fo numerous and 
intricate, as may occafion great hefitation and 
cmbarralfment in applying them to particular 
cafes. Thefe peculiarities, by multiplying the 
pleadings of parties, as well as the delays of 
court, and by introducing peculiar forms of 
procedure, have contributed to diftinguifh 
civil from a criminal a<flion. 

To thefe two fpecies of law-fuits rftay bc 
fubjoined a third, arifing from difputes be- 
tween the king and the people, in matters of 
revenue. Such law-fuits are calculated to in* 

i 

tcreft the public, at leaft the crown, like a 
criminal trial ; at the fame time that they arc 
ftridly of a mere pecuniary nature. Though 

the 
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the public revenue of a ftate is really the pro-* 
perty of the community, yet, in a monarchi- 
cal government, the fovercign, who has the 
immediate difpofal of that revenue, and who 
reaps more benefit from it than any other indi- 
vidual, is likely to confider it as his owm patri- 
mony, and to become particularly attentive to 
the fupport and encouragement of thofe judges 
by whom it is made effedual. 

Thus, in every kingdom which is advancing 
in improvement, the fame divifion of labour 
which takes place in the arts becomes alfb con- 
venient in the conduct of law-fuits ; and, upon 
the fame principle which gives rife to feparate 
trades and profeffions, the province of diftri- 
buting juftice will be divided, and appropriated 
to a number of diftin6t judicatories. 

Thefe two objeds, the fixing the refidence 
or the aula regis to a particular place, and the 
divifion of the powers with which it was in- 
vefted, had not been entirely overlooked by 
the Englifti, before the time of Edward the 
firft. From what has been already obferved, 
it is evident, that an ambulatory court is Icls 
qualified for difeuffing a civil than a criminal 

adion. 
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-a<fllon. From the multitude of civil, in com* 
parifon of criminal caufes, fuch an unfettled 
tribunal is attended with more inconvenience to 
the judge ; from the greater length of time 
required in their difcuffion, it is more burden- 
fome to the parties. 

We accordingly find, that, by a claufe in 
the great charter of king John, an improve- 
ment was made with refpeft to the exercife of 
civil jiirifdiAion ; a court of common pleas was 
detached from the ancient aula regis, and was 
appointed, for the future, to have a permanent 
refidence*. The making this an article in 
that great tranfaftion between the king and 
his nobles, is a proof that a regulation of this 
nature was thought of the utmoft importance; 
and that the want of it, in former times, had 
been a ground of general complaint. The new 
court of common picas, which was thus erect- 
ed, and held by feparate judges, appears to have 
been deemed inferior in rank to the criminal 
court, held by the grand jufticiary, and in which 
the king continued fometimes to fit in perfon. 

* “ Communla placita non sequantur curiam regis, sed 
“ teneantur in aliquo loco certo.” 

Fot 
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For this reafon, the latter Sj^furt was permitted# 
in certain cafes# to review the decifions of the 
former*. 

Even at ah earlier period, the aula regis, 
when acting as a court of revenue, had been 
fb far diftinguifhed as to have a feparate pre- 
Jident ; that officer who had the charge of the 
public treafury f. 

At laft, in the reign of Edward the firil, 
thefe changes were completed : the court of 
the grand jufticiary was entirely aboliffied ; 
and three permanent courts were eftablilhed 
at Weftminfter ; a court of king’s bench, to 
have the cognizance of crimes ; a court of 
common pleas, to determine civil caufes ; and 
a court of exchequer, to decide in matters of 
revenue. As the jurifdldlion committed to 
thefe three tribunals was totally different, they 
had, each of them, a feparate place of meet- 
ing, a different prelldent, and were compofed 
of different judges. 

There is ground to fuppofe, that the jealouly 
entertained by the king, of that great officer 

^ See Blackstone’s Commentaries, Book III- 
f Baron Gilbert’s History of the High Court of Charts 
•ery. Dialogus de Schaccariok 

who 
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who prefided in the aula regis, co-operated 
with the natural courfe of things in abolifh- 
ing this court, and in producing the inftitu- 
tions which came in its place. The office of 
the grand jufticiary was originally an appen- 
dage of that of the lord high fteward j who, 
in all the feudal kingdoms, was the, chief 
officer of the king’s houfehold, and the perfon 
next in power and dignity to the fovereign. 
As an employment of fuch high Importance was 
naturally claimed by one of the greateft of the 
nobility^ fo his remaining in the pofTeffion of 
it could not fail to augment his opulence and 
authority. It was the fame officer in France, 
who, at an early period, found himfelf in a 
condition to dethrone the Merovingian race of 
kings, and to eflablifh the crown in his owu 
family. We need not wonder, therefore, that 
Edward, a prince of equal policy and adlivity, 
and who had been fuccefsful in extending the 
regal authority, fhould be defirous, at the fame 
time that he improved the judicial* eftablifh- 
ments, of putting an end to the eixiftence of a 
iminifter, of w'hofe defigns he might be appre- 
henfive, and whom he found it difficult to 
retain in fubjedlion. The chief juflice, who 
YOL. II. T prefided 
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prefided in the new criminal court, was con- 
fidered merely in the light of a judge, with- 
out any lhare of public adminiftration. 

In this, as well as in other branches of go- 
vernment, the hlftory of modern Europe ex- 
hibits a remarkable uniformity ; accompanied, 
however, with certain varieties, the effedl of 
accidental circumftances. The rour de roy in 
France, which, like the Englifli aula regis, 
had grown out of the national council, and 
which was likewife an ambulatory court, 
was at length productive of fimilar incon- 
veniencies to thole felt in England ; and it 
was thought proper to remove them by giving 
a permanent relidencc to this tribunal. By an 
ordinance, in the reign of Philip the Fair, a 
branch of the cour de roy was fixed at Paris, 
and another at Thouloufe * ; to both of which 
the name of parliaments was given. Other 
courts of the lame nature were afterwards 
added in different diftriCls, or had arilen 
in provinces which came to be reduced 
under the French monarchy ; fo that the 
whole kingdom, inftead of being placed, lik^' 
England, under one fet of great tribunals, re- 
* In the year 130a. 
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maining in the capital, was divided into a 
number of feparate territories, in each of which 
there was a particular court, invefted with a 
fupremc and independent jurifdidlion. The 
multiplication of law-fuits in any of thofe 
courts occafioned a fubdivifion of its members 
into different chambers, among which the 
different forts of judicial bufinefs were dif* 
tributed. 

The auVtc council in Germany, as I formerly 
obferved, was, in like manner, an ambulatory 
court, which had arifcn from the diet of the 
empire; but, from the flower improvements 
of that country, or perhaps from the decline 
of the imperial dignity, the attempts of the 
German legiflators, to corredl this inconvenient 
mode of diftributing juftice, occurred at a 
much later period. In the year 1495, and 
the reign of the emperor Maximilian, was 
formed the imperial chamber^ a new and fta- 
tionary court, with fimilar powers to thofe of 
the aulic council. But, as this latter tribunal 
was not abolifhed, the German empire has 
come to be provided with two diftindt judi- 
catures, the one ambulatory, the other with a 

T 2 . fixed 
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fixed refidence, which have, in the greatof 
part of cautes, a concurrent jurifdid:ion. 

In Scotland, the aula regis, both in its ori- 
ginal conftitution, and in its powers, was per- 
fe<flly fimilar to the court of the fiime name 
in England; and, from fimilar motives of 
convenienev, it W’as afterwards broken into 
the different courts, of the fefiSon, the ex- 
chequer, and the jufticiary ; correfponding to 
the diftindlion of civil, fifeal, and criminal 
oaufes; and thefe tribunals came, at length, 
to have a regular eftablifliment in the capital. 

In confidering the policy of the judicial 
inftitutions, in modern Europe, thofe of Eng- 
land and France, the two moft powerful na- 
tions, appear to merit particular notice. 

In France, the eftablifliment of a numbeB 
of parliaments, or fupreme tribunals, in dif- 
ferent diftrifts throughout the kingdom, has 
the manifeft advantage of diminifliing the 
expence of litigation, by bringing the diftribu- 
tion of juftlcc near the refidence of the different 
inhabitants: an advantage which is farther 
improved, by the appointment of fubordinate 
courts, held by the lieutenant civil and criminelf 
within the diftrid: of every fuperior judicatory. 

The 
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The independence of thefe great tribunals 
has, on the other hand, a tendency to produce 
inconfiftent and jarring dccifions. The dif- 
triifls belonging to the different parliaments 
may, fo far as the interpretation of law, and 
the opinion of the judges, are concerned, be 
confidered as in the Hate of feparate kingdoms; 
having, in the ordinary operation of govern- 
ment, no means for fecuring uniformity of 
conduct. This, no doubt, is one great caufe 
of the divcrfity of laws and cuftoms, which, 
notwithftanding the general influence of ci- 
vilized manners, is to be found at prefcnt in 
different parts of the French monarchy. 

To remove this inconvenience, an extra- 
ordinary meafure is, in fbme cafes, adopted. 
The king, who is the fountain of jnftice, no- 
minates, at plcafure, any number of perfons, 
to receive an appeal from the decifiori of any 
particular parliament : and in this way, the 
members of one parliament are fbmetimes 
appointed to review the fentence.of another. 
But this is a partial remedy, which cannot 
be effedlual to prevent all difcordance in the 
judgment of thofe different courts. In a few 
jnflances of grofs abfurdity, or flagrant in- 

T 3 juftice. 
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juftlce, the interpofition of the fovereign may 
be procured ; but it is impoflible that he ftiould 
give attention to the ordinary courfe of deci- 
fiohs, through the whole extent of his domi- 
nions, and reftrain the numberlefs varieties 
and inconfiftencies which are introduced into 
the common law of the country. 

The judicial eftablifhmcnts of England arc 
totally free from this inconveniency. As the 
principal courts have a jurifdi<flion over the 
whole kingdom, the principles of law, in every 
department, being determined by the fame 
let of judges, are reduced to an uniform 
ftandard. As thefe courts have, befides, a 
fixed refidence in the neighbourhood of each 
other, it was eaiy for them to communicate 
their opinions; and hence, in order t® fecure 
the propriety of their decifions, it became 
cufiomary, in matters of great difficulty, de- 
pending before any one court, to refer the 
decifion to a meeting compofed of the judges 
of all the three courts. With the fame view, 
it was provided by aflatute in the reign of 
Edward the third, that the decifions of the 
Court of exchequer may be reviewed by a court 
confilSiing of the judges of the king’s bench 

and 
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and common pleas, with the affiftance of cer- 
tain officers of the crown ; and by another 
ftatutc, in the reign of Elizabeth, that cer- 
tain proceedings of the king’s bench may be 
reviewed in a joint meeting of the juftices of 
the common pleas and the barons of the ex- 
chequer. 

The iyftem of Engliffi jurifprudence has 
become what might be expelled from this 
general plan of the Englilh tribunals. There 
feems to be no country in the world where the 
lawyers and judges are fo ftrongly imprelTed 
with a notion of the advantages derived from 
uniformity and liability in the rules of law. 
That a certain rule fhould be eftabliffied, and 
invariably maintained, is juftly efteemed of 
more confequence, than that the rule itfelf 
fliould be the moft perfefl imaginable. Almoft 
any regulation whatever is preferable to 
fluftuation and uncertainty. To luch an 
extreme, it (liould leem, has this principle 
been carried in England, as to havp produced 
a maxim, that when any point has once been 
decided in a judicial controverfy, or has even 
been fettled by the opinion of any lawyer of 
good authority, it ffiall be regarded as not 

T 4 liable. 
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liable, on any future occafon, to be altered or 
difputed. 

But the Englifh tribunals, according to the 
plan above mentioned, were calculated to 
render litigation expenllve and troublefomc, 
by giving to the capital a monopoly in the 
diftribution of juftice. The inferior judi- 
catories, thofe of the baron in his own de- 
mefne, and of the fheriff in each county, had, 
upon the advancement of the aula regis, been 
fo far reduced as to retain only the cognizance 
of petty crimes, and the determination of 
civil actions below the value of forty fliillings. 
Thefe, therefore, could be of little fervice in 
fettling dilputes, and reftraining injuftice, 
throughout the kingdom ; and, as no inter- 
mediate courts were provided, the moft part 
of law-fuits, both in civil and criminal mat- 
ters, and whether of fmall or of great import- 
ance, could only be decided by the courts of 
Weftrninfter-hall. In a country fo extenfive 
as England, a great proportion of the in- 
habitants were thus removed to a great dis- 
tance from the feat of juftice, and laid under 
many difadvantages in making their rights 
cffcdtual. 


To 
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■To fupply this deficiency in the ordinary 
eftablifhment, the king appointed certain 
extraordinary judges, as auxiliaries to thofc of 
the capital, for the purpofe of circulating the 
adminiftration of juftice through every corner 
of the kingdom. 

Although the difiiant refidence of individuals 
from the feat of juftice is, in all cafes, incon- 
venient, it is more fo in criminal than in civil 
aeftions. It feldom happens that a crime can 
be proved in any other manner than by parole 
evidence ; for a criminal docs not ufually a<El 
with fo little caution as to afford a written 
document of his guilt ; neither is it competent 
to demand his oath concerning the truth of 
the fadts with which he is charged. But of 
all the methods of proof, that which requires 
the attendance of witnefles, more efpecially 
when they muft be conveyed from dlftant 
parts of a country, is neceflarily the moft 
expenfive and burdenfome. In the view of 
public utility, it is likewife expedient, that 
every criminal trial fhould be condudled, and 
that the punifliment of the offender fliould be 
inflidled, as much as poflible, in the neigh- 
bourhood of the place where the crime has 

been 
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been committed. The chief object in the 
punifhment of crimes is to preferve the peace 
and good order of fbciety, by deterring others 
from following the example of the criminal ; 
and this is moft efFedfually obtained, when the 
fame perfons who have beheld the violation of 
the law, arc allb lpc<5lators of the terror, mor- 
tification, and mifery, with which that vio- 
lation is attended. 

From thefe confi derations, when the king’s 
bench came to have its ufual rcfidence at 
Weftminfter, the fovereign was induced to 
grant Ipecial commillions, for trying particular 
crimes, in fuch parts of the country as were 
found moft convenient ; and this praftice was 
gradually modelled into a regular appointment 
of certain commiflioners, empowered, at ftated 
feafons, to perform circuits over the kingdom, 
and to hold courts in particular towns, for the 
trial of all ibrts of crimes. Thefe judges of 
the circuit, however, never obtained an or- 
dinary jurifdid:ion ; but continued, on every 
occafion, to derive their authority from two 
fpecial commiflions ; that of oyer and termmet, 
by which they were appointed to hear and de- 
termine all treafons, felonies, and mifdemea- 

nors, 
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nors, within certain didriifb ; and that of gaol 
■delivery t by which they were directed to try 
every prifoner confined in the gaols of the 
fevcral towns falling under their Infpedion. 
Thus, by the addition of an ambulatory court, 
in fupplement of another which has a fixed 
refidence, precautions are taken to prevent the 
various and oppofite iiiconveniencies incident 
to the diftribution of criminal juftice ; and, as 
far as human inftitutions are capable of attain- 
ing perfedlion, the moft complete eftablilh- 
ment fcems to be made for the trial and punifla- 
ment of crimes. 

The appointment of the circuit judges, in 
order to facilitate criminal trials, naturally 
fiaggefted the idea, that the fame commiffion- 
crs might affift the courts at Weftminfter in 
another department, and be made fubfervient 
to the more expeditious decifion of civil eaufes. 
With this view the commilBon of ajfife, and 
that of niji prius was granted to thelc judges. 
By the former they were impowered to take 
the verdhS of a jury in the trial of landed 
dii^utes. The latter was intended to fhorten 
the procedure in ordinary civil aflions, by di- 
reding the judges in the circuits to inveftigate 

all 
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all fuch matters of fad:, as were then under 
dtfputc before any court of Weftminfter- 
hall 

What is commonly an article of the greateft 
magnitude, even in a civil procefs, the proof 
of the different averments made by the parties, 
(:ame thus to be difcuffed within the county, 
and frequently in the very neighbourhood of 
the place where the difpute had arifen ; while 
the mere matter of law was left to the con- 
(ideration of the great court at a diftance ; a 
court, from its permanent fituation, as well 
as from its authority and dignity, the beft qua- 
lified for deciding points of fuch difficulty and 
importance. 

To thefe regulations, of fuch manifeft 
utility, there was added a further provifion, 
for maintaining the general tranquillity. When 
quarrels arofe among individuals, when out- 
rage and violence were committed, and thefe 
were likely to be followed by riots and infur- 
reftions, it was in vain^ to expedl, that, by 
application to the ordinary courts of juftice, a 
timely interpofition could be procured for fiip- 

* See Blackstone’s Commentaries. Hawkins’s Pleas of the 
CrQwn. 
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J)reffmg fuch diforders. It was expedient^ 
therefore, that men of rank and charadletj^ 
living in the different parts of the country, 
and who might, of confequence, be at hand 
upon any emergency, fhould be invefted with 
fufficient authority to feize diforderly perfbns, 
to put them under confinement, and, in ge- 
neral, to prevent violations of the public 
peace. 

We find accordingly, that, by the ancient 
law of England, confervators of the peace, with 
powers of that nature, were, in the different 
counties, eledled by the freeholders ; and the 
fame powers were alfo annexed to many of the 
higher offices of government. It appears that 
thofe magiftrates had originally no cognizance 
of crimes, but merely an authority to fccure 
offenders, in order to their trial before the or- 
dinary tribunals. We may eafily conceive, 
however, that fuch an employment would 
lead to a fpccies of jurifdi£fion. When a 
perlbn has been guilty of a breach of the peace, 
his condudl, although delcrving animadverfion, 
may often be unworthy of the trouble and ex- 
pence which would attend a trial before the 
ordinary courts; and if, in fuch a cafe, the 

magiflratc. 
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magiftrate, who has taken the offender into 
cuftodj, and who mufl, in fbme meafurc, 
have already examined the cafe, fhould pro- 
ceed of himfelf to inflift a moderate punifh- 
ment, the expediency of fuch a meafure would 
afford its juftification, or at Icall: would induce 
the public to connive at fo fmall an extcnfion 
of authority. 

In the reign of Edward the third, the 
appointment of thofc magiftrates, as might be 
expelled from the rifmg flate of the prero- 
gative, was transferred to the crown ; at the 
fame time that they w'cre invefled with a power 
of trying ail offences excepting thofc which 
inferred a capital punifhraent*. From this 
period they acquired the appellation of jvjikes 
of the peace. By fubfequent regulations they 
came to be entrufled with various branches of 
civil jurifdidion ; by w'hich they were enabled, 
in many queftions of importance, to fuperfede 
the interpofition of the fuperior tribunals. 

Although, in Scotland, the principal courts 
of law were eftablifhed in the capital, upon 

By lE and by 34 Edward III. the justices of peace arc 
empowered to determine felonies and trespasses ; but in 
practice their jurisdiction is restricted to such felonies as 
are within the benefit of the clergy. See Hawkins. 



or THE COURTS OF JUSTICE. 287 

the fame plan as in England, the inhabitants 
were not fubjefled to the fame inconvenience 
by their diflance from the place where jufticc 
was adminiflered. To fay nothing of the nar- 
rownefs of the country, compared with Eng- 
land, the Scottifh nobles maintained their 
authority much longer than the Englifh ; and 
the courts of the baron, and of the Iheriffi 
were therefore enabled to preferve a great 
part of their original jurifdidlion. As thefe 
tribunals had the power of determining both 
civil and criminal afllons, in their feveral dif- 
tri<fts, there was no neceflity for bringing fuch 
matters, in the firfl inftance, before the fu- 
perior courts in the capital ; and upon this 
account, although the judges of the court of 
jufticiary were empowered to make cirepits 
over the country, as in England, there was 
no occafion for bellowing upon them ^Tfy civil 
jurifdidlion, correfponding to what arifes from' 
the Englifh commiflion of nijiprius. 

The appointment of juflices of ^the peace, 
to fupply what is defective in the Jurifdidlion 
of the ordinary courts for fuppreffing riot and 
diforder, was introduced into Scotland at a 
later period, but in a fimilar manner, and upon 
the fame footing, as in England. 

SEC- 
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SECTION ir. 

0/ the Petty Jury — and the Grand Jury. 

From the progreflive alterations, which 
have been mentioned, in the Englifh courts of 
juftice, it is natural to conclude, that the 
judges wxre continually advancing in expe- 
rience and knowledge, and that the forms of 
judicial procedure were daily attaining higher 
degrees of perfedlion. Of all the inlfitutions 
relative to the management of judicial builnefs, 
which may be confidered as the cffcdl; of that 
improvement, thofe of the petty jury, and the 
grand jury, are moft dcfervcdly the boaft of 
Engliflr jurifprudence ; and as, in the period 
which we are now examining, both of them 
appear to have arrived at their complete cf- 
tablifhment^ a review of the circumftanccs 
from which they proceeded, and of the Heps 
by which they were introduced, may not be 
improper. 

1. I had formerly occafion to obferve, that, 
under the government of the Anglo-Saxon 
princes, the chief magiftrates of the fcveral 

counties 
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counties and hundreds, found it unncceffary, 
in the determination of law-fuits, to call a full 
meeting of the courts over which they pre- 
lided ; and. for the greater difpatch of the 
bufinefs, as well as for the eafe and con- 
venience of the people, were accuftomed to fe- 
le6l a certain number of the freemen, or allo- 
dial proprietors, in each particular caulc, to 
affift in giving a decilion. Hence the firll 
idea of the -petty jury w'as probably fuggefted. 

In a fubfequent period, a hmilar pradlice 
was adopted in the courts of a barony. When 
the valTals of a fuperior had acquired hereditary 
hefs, they were no longer under the neceffity 
of fubmittlng to his arbitrary will ; and in 
regulating their condu<ft, as well as in dif- 
tributing julHce among them, he found it 
expedient to atl with their advice and con- 
currence. To have alfemblcd the whole of 
hisvalfals, for the determination of every law- 
fuit, would have been too great a hardlhip 
upon them ; but a moderate number were 
convened, in order to fatisfy the parties, and 
to give weight and authority to the lentence. 

The calling, occafionally, a number of the 
vaflals, in each cafe, to aflifl the fuperior, was 

u a more 
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a more natural expedient, than the appoint- 
ment of certain permanent alTeffors. It was 
attended with no trouble or expence; for 
every vaflal was bound not only to fight for the 
fiipcfior, but aUo to perform fuch other fcrviccs 
as might be rcqulfite, in order to fupport his 
authority and dignity. According to the fim- 
ple notions of that age, thefe perfons w'crc 
fufficiently qualified to determine the points 
referrcii to their decifion ; more cfpecially as 
they might receive advice and direftion from 
the magiflrate. In fomc refpcdls they were 
held even preferable to every other fort of 
judges ; being men of the fame rank and 
condition with the parties; and, from their 
fituation, having frequently accefs to know 
the ftate of the controverly, as well as the cir- 
cumlfanccs of the fadls in queftion. 

The introduction of juries in the courts of 
a barony, arofe from the cftablifhment of here- 
ditary fiefs; for, fo long as vafTals held their 
land precarioufly, or even were not fecure of 
tranfmitting it to their poflcrity, they had too 
much dependence upon their fuperior, to dif- 
pute his authority, either in fettling their dif- 
ferences or punilliing their offences. We may 

cafily 
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eafily fuppofe, therefore, that, under the 
Anglo-Saxon government, this mode of pro- 
cedure was not very common ; becaufe the 
cuftom of fccurlng landed eftates to the heirs 
of a vaflal was then far from being general. It 
is from the reign of William the Conqueror, 
that we may date the remarkable extenfon of 
jury-trials ; proceeding partly from the imi- 
tation of Norman or French cuftoms ; but {fill 
more from the completion of the feudal fyilcm, 
and the confequent multiplication of here- 
ditary fiefs. 

It merits attention, that this inftitution had 
been hitherto limited to the hundred and 
county courts, and to thofe of a feudal barony, 
but never had taken place in the judiciary pro- 
ceedings of the national council. The caufes 
which came under the cognizance of the 
Wittenagemote were not fo numerous, as to 
create much trouble to its members, or to fug- 
geft the meafure of devolving that branch of 
jaufinefs upon any fort of committee, or par- 
tial meeting, in place of the full alTembly. 

Upon the eftablifliment of the Anglo-Nor- 
man parliament, its ordinary judicial bufinefs 
V 2 was. 
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was, in a fhort time, committed to the aula 
regis; a court w liich at firfl: confillcd of fcveral 
members, but was afterwards held by a fingle 
magiftratc, the deputy judge of the fovercign. 
This tiibunal was properly the ordinary baroii- 
court of the king; and, being in the fame cir- 
cumftances with the baron-courts of the no- 
bility, it was under the fame neceffity of try- 
ing caufes by the intervention of a jury. As 
the vaffals of the crown were ufually more in- 
dependent of the king, than tlie rear-vaffals 
were of their immediate fuperior; it is not 
likely, that, while jufticc was adminillcrcd 
by the pares curia to the latter, the former 
would fubmit to the dccifons of a fingle ma- 
giftrate, named at pleafurc by the fovcrcign. 
We find, accordingly, that, by a general law 
in the reign of Henry the fecond, cither 
party in a law-fult was allowed to decline the 
cuftomary mode of trial by fingle combat, and 
to demand that his caufe fliould be determined 
by an a//izc ox jury of twelve perfons. From 
this time forward, there can be no doubt that 
jury-trials were admitted in all the courts of 
ordinary jurifdidion. They arc exprefily re- 

cognifed 
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cocrnifcd and eftabliflied by the great charters 
of king Jolin, and of Henry the third*. 

AVhcn the office of the grand jufticlary was 
abolifiicd, in the reign of Edward the firft, 
and when the powers of the aida regis were 
diftribuLed to the kinir’s bench, the common 
pleas, and the cxchc(|uer, it was natural for 
thefe courts to fedlow the fame forms of pro- 
cedure which liad been obferved by that high 
tribunal to which they were fubftituted. The 
former practice of determining law-fuits by a 
jury, was doubtlcfs viewed, at the fame time, 
in the light of a privilege, which the nation 
would not have been willing to refign. The 
number of judges, in each of the courts of 
Weftmintler-hall, was much inferior to that 
of the ordinary atlize; and, as they were not 
men of the fame rank with the parties, it was 
not likely that the fame degree of confidence 
w'ould be repofed in them. To have tranf* 
ferred the powers of an inllitution fo popular 
as that of juries, ts) a fet of courts conftituted 
in this manner, would, notwithftanding the 
late advances of prerogative, have been a 

* Magna Charta reg. Johan, c. 21. M. C. reg. Hen. 
III. c. 32. 

u 3 dangerous 
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dangerous meafure. What is called the petty 
jury was therefore introduced into thefe tri- 
bunals, as well as into their auxiliary courts 
employed to diftribute jufticc in the circuits ; 
'and was thus rendered efl'entially ncccfiary in 
determining caufes of every fort, whether civil, 
criminal, or fifcal. 

In the high court of parliament, however, 
this method of trial was ne\er admitted; 
being neither found requifitc for the conveni- 
ence of the members, nor conducive to the 
interefi: of parties. It was not requifite for 
the convenience of the members ; becaufc 
the trials which came before parliament were 
few, and fpeedlly brought to an ilTue. It was 
not conducive to the Intercft of parties ; be- 
caufe they were better fecured from partiality 
and opprcffion, by a judgment of the whole 
houfe, confiftlng of all the crown vaflTals, than 
they could cxpedl to be from a decifion given 
by a limited number of thofe vaflals, arbitrarily 
appointed by the prefident. 

It 1 ias been queftioned, whether an inftitu- 
tlon, fimilar to that of the petty jury in Eng- 
land, had place in any of the nations of an- 
tiquity. Among the Greeks and Romans, as 

far 
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far back as we can trace the hiftory of their 
judicial cftablifliments, it docs not appear that 
the inhabitants of certain diftridls were ever 
invcfled with jurifdiclion, or that a part of 
their number were in each trial feledted by 
the ordinary maglftratc to allifl: him in giving 
a decilion. The ordinary courts of Greece 
and Rome were compofed of a chief magif- 
trate, and of certain atTcflbrs ; but thele laft 
were permanent officers, appointed, as it 
ffiould feem, from year to year, or for the fame 
period with the maglftratc himfelf. 

The Roman judex pedaneus, indeed, was 
nominated for each trial; but he was origi- 
nally no more than a commiffioner for taking 
a proof of the faefts in queftion ; and, although 
he was afterwards empowered, in many calcs, 
to determine the law, as well as the faift, the 
intention of his appointment w^as not 4o give 
weight and authority to the decifton, but 
merely to relieve the maglftratc and his afteflbrs 
from a part of their labour. 

Among the Gothic nations of modern Eu- 
rope, the cuftom of deciding law-fuits by a 
jury feems to have prevailed uni vcrfally; frft 
in the allodial courts of the county, or the 
u 4 hundred, 
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hundred, and afterwards in the baron-courts of 
every feudal fuperior. The fame cuftom, 
however, does not appear, in any European 
kingdom exeept England, to liave been ex- 
tended to thofe great courts, which, upon the 
advancement of cix ilized manners, arofe out 
of the national council, and were invefted w ith 
the principal branches of ordinary jurifdicJdion. 

The cour de t oy, in France, was not, like 
the court of the grand jufciciary in England, 
reduced under the diredion of a fingle magif- 
trate; but confided of an indefinite number of 
the fame perfons w ho fat in the national af- 
fembly. The parliament of Paris, formed out 
of the cour de roy, was likcwdfc compofed of 
as many of the nobles as chofc to attend; 
with the addition of a body of lawyers, who, 
it was underftood, were to dircifl the forms 
of procedure, and to take upon them the 
drudgery of the bufinef,*. The parliament 

* Soon aficr the es'.ablisliment of the parliament of 
Paris, the king dispensed with the attendance of the digni- 
fied clergy, dlie ordinary lay barons afterwards alsented 
themselves, without any express dispensation; and there 
remained only the princes of the blood, and peers, who re- 
tained the privilege of attending that court on solemn oc- 
casions. 


of 
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of Thouloufc, which was authorlfcd at the fame 
time, and the other parliaments which were 
afterwards formed in particular diftrieds, con- 
diidled themfelvcs upon the fame principles 
with the parliament of Paris; and, as all of 
them w'cre compofed of a numerous council 
of judges, the intervention of a jury, to p/revent 
erroneous judgments, or even to lecurc the 
parties from oppreffion, \^as the Icfs necef- 
fary. 

Th is obferv'ation is applicable to the prin- 
cipal courts of the German empire. The 
aulic council was compofed of an indefinite 
number of the fame perfbns who had a right 
to fit in the diet. The imperial chamber was 
a numerous council of judges. In both of 
thefe tribunals, therefore, the affiftance of a 
jury was probably thought unnecefTary. 

In Scotland, the court of the grand juftici- 
ary came to be cftabliflied upon the fame plan 
as in England ; and admitted, in like manner, 
the form of jury-trials. But upon the di- 
vifion of the powers of that court into dif_ 
ferent branches, the civil tribunal, then intro- 
duced, was a committee of parliament; that 
is, a committee of thofe crown-vaflals of 

whom 
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wbomjur’u-s lud bcca coiapofcd. By one or 
two variations of that model, w'as formed the 
prefent court of feffion, which was made to 
confift of fifteen ordinary judges, the ufual 
number of jurymen in Scotland; v\ith a view, 
it fliould feem, to fuperfedc the ufe of jury- 
trials: and as this mode of judicial procedure 
vas laid afidc in the principal civil tribunal, 
the example appears to have been quickly fol- 
lowed in the inferifir civil courts of the king- 
dom. In the court of judiciary, however, 
which confided of a fmallcr number of judges, 
and confequcntly in the inferior criminal 
courts, the ancient pracllce of jury-trials was 
continued. 

Befide the circumftance now mentioned, 
relating to the conditution of the principal 
courts of judicc in fevcral European king- 
doms, the influence of the ancient Roman 
law, as delivered in the compilations of the 
emperor Judinlan, w’as another more general 
caute, which contributed to the dlfuic of juries 
through the greater part of Europe. Upon 
the revival of letters in Europe, that improved 
fydem of jurifprudcncc was recommended 
and propagated by the clergy; was taught, 

under 



OF THE COURTS OF JUSTICE. 


*99 


under their diredlion, in almoft all the uni- 
vcrfities; and its decifions and forms of pro- 
cedure were confidercd by the civil maglftrate 
as models for imitation. The Gothic infti- 
tution of juries, which had been unknown to 
the Romans, was therefore brought more and 
more into diferedlt; and, that the whole cog- 
nizance of a law-fult fhould be committed to 
judges, who, by being fet apart for that pur- 
pofe, and by devoting themfclves to this em- 
ployment, might become peculiarly qualified 
for the exercife of it, was regarded as an im- 
provement in the {late of judicial policy. 

In England, where, from circumllanccs 
that will be mentioned hereafter, the Roman 
lyftem was left incorporated with the common 
law than in other countries, the cuflom of 
jury-trials has, accordingly, been moil religi- 
ouily maintained. But even in England, this 
cuftom has been totally excluded from eccleil- 
aftical tribunals, from thole of the two uni- 
vcrilties, and from all other courts in which, 
from particular caufes, the maxims and prin- 
ciples of the civil law have been adopted. 

Scotland was, in ibme degree, under the in- 
fluence of oppofite lyftems; and feems, upon 

that 
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that account, to have held a middle courfe. 
Like the nations upon the continent, flie was 
led into a clofe imitation of the Rom i dc- 
eifions and forms of procedure ; while, by her 
vicinity to England, die was itulrred to 1) ^- 
row many regulations and cub-. ans from that 
more cultivated and poweriul country, d iius 
the Scottifli tribunals imitated the Englilh, by 
retaining a jury-trial in criminril profecutions; 
but followed the practice of the Romans, by 
neglecting that intlitution in the greater part 
of civil actions. In the fumer, it was na- 
tural to entertain a greater fufpii'ion of the 
court than in the latter; bccaufe in a criminal 
trial, the king, who nominates the judges, and 
to whom they mull look fur preferment, is al- 
ways a party; whereas in a civil action, or con- 
troverfy between p/rivate individuals, the crown 
has no interelt; and there is commonly no 
circumftance to influence the magiltrate upon 
cither fide, or lay him under a temptation to 
grofs partiality. 

It is not likely that the inllitution of juries 
would, in any country, be very acceptable to 
the fovereign; lince it limited the power of 
thofe judges whom he appointed, and of whom 
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he had, in fome mcafure, the dlredlon. Wc 
may cafdy imagine, therefore, that, according 
as, among any people, the prerogative was ex- 
alted or dcprcfl'ed, its influence would be ex- 
erted, more or lefs effedually, in difeouraging 
this mode of trial; and hence we may difeover 
an additional reafon for the continuance of 
juries in England. As the Engliih w'cre fuc- 
ccfsful in reducing the power of the monarch 
within moderate bounds, and acquired pro- 
portionably higher notions of liberty ; they be- 
came, of courfe, the more attached to that 
method of diflributing jufrice, by which the 
difpofal of their lives and fortunes w'as com- 
mitted to their fellow citizens, rather than to 
officers in the nomination of the crowm. 
They became not only the more paflionately 
fond of this privilege, which had been handed 
down to them from their anceftors, bu\ at the 
lame time the more capable of maintaining it. 
There is no reafon, indeed, to believe that this 
circumftance alone would have been fufficient 
to retain, in England, the pradice of jury- 
trials; for other European Hates have had 
ahb the good fortune to reflrain the preroga- 
tive, and to ellablifli a popular government. 

But 
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But this clrcumftance undoubtedly co-ope- 
rated, vs’ith the other caufcs formerly mention- 
ed, in rendering the people of England more 
tenacious of that ancient appendage of the 
feudal policy, and more jealous of every at- 
tempt, from whatever pretences, cither to 
limit the pow er of juries, or to exclude them 
from the decifion of particular caufes. 

2. In order to fecurc the regular diftributiori 
of juflicc, it is not enough that courts are pro- 
perly conftituted, and that judges are atten- 
tive to the determination oflaw-fuits. The 
magiftrate muft alfb be informed of thofc 
cafes which require his interpofition; and 
meafurcs muft be taken for bringing them 
under his examination. A diftinction, how- 
ever, in this refpeefi:, may be obterved betw'een 
that branch of judicial bufinefs which relates 
to civil, and that which relates to criminal 
caufes. In a controverfy between private in* 
dividuals, each party is likely to prove fuffici- 
ently attentive to his own intereft ; and may 
therefore be left to vindicate his own rights as 
he ftiall think fit. But when a crime is com- 
mitted, which requires a punifhment for the 
fake of a public example, there is danger that 

the 
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the intereftof the community will be ne^ledl- 
cd; that no information of the fadl will be 
given to the judge; and that no perfon will 
take upon him the trouble, the odium, and the 
expence, of bringing an acculation. It is here 
that fome regulation is neccITar}', to prevent 
the diforders that might be apprehended, from 
permitting criminals to pafs wdth impunity. 

Among the Romans, not only the perfon 
injured, but any one of the people, was al- 
lowed to profecute a public offence. As the 
crime was underflood to affedl the w hole com- 
munity, any one of its members, being in 
fome degree a fufferer, was entitled, upon that 
account, to come forward and claim redrefs. 

It requires but little fagacity to difeover, 
that this mode of profccution was liable to 
great abufes. It was likely, on the one hand, 
to produce negligence in prolecuting crimes; 
and, on the other, to encourage unjuft and 
groundlcfs profccutions. Few people were 
found fb public-fpirited, as to undertake the 
difagrecable talk of convidling criminals, from 
the view of promoting the intereft of fociety, 
while many were tempted to become public 
accufers, from fccrct motives of refentment, 


or 
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or malice, or even for the pnrpofe of obtaining 
a pecuniary compofition from the pcrfon whom 
they had found an opportunity to profecute. 
To prevent this latter enoriTiity, fevere penalties 
were inflidled upon fucii as brou2;ht an unjuft 
accufation of a public oftcnce. In particular, 
it was enabled, that he who failed in proving 
his accufation, lliould fuft'er the fame punifh- 
ment to which, if he had been fuccelsful, the 
defendant w^ould have been fubjedlcd : a regu- 
lation which, if ftridtly enforced, muft have 
put an end to every capital profecution : for 
who is there that will hazard his own life, upon 
the uncertainty of prevailing in any criminal 
trial ? 

In the modern feudal nations, the judge 
himfelf was originally the public profecutor. 
Every feudal lord, whether a fovereign prince 
or a fubjed;, was excited to punifh offences 
within his demefne ; not only from the defire 
of repreffing diforders, but alfo from that of 
procuring fines and amerciaments. As repre- 
fenting the community, of which he was the 
leader and executive officer, he firft brought 
an accufation againft thofe whom he fulpedlcd 
of crimes : as the chief magiftrate, he after- 
wards 
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wards examined the proof, and gave judgment 
in the caufe. 

The mifchicf attending this pradlice muft 
have fbon become notorious. It can hardly be 
fuppofed that the fame perfon would acquit 
himfclf with propriety in the twofold charac- 
ter of an accufer and a judge. Even in the 
courfe of a Ipeculative debate, men ufually ac- 
quire a prejudice in favour of thofe tenets which 
they are endeavouring to fupport ; and find it 
extremely difficult to preferve a degree of can- 
dour in judging of fuch as are advanced upon 
the oppofitc fide. What fhall we fay then of a 
perfon who is engaged in preparing a public 
accufation ; who fets out with a flrong fufpicion, 
that the defendant is guilty ; who converfes 
with informers, likely to employ every artifice 
to flrengthen that opinion ; and who, to pals 
over his pecuniary interefl, involved in the 
iflue of the caufe, has exerted himfelfin colledf- 
ing and arranging all the fads and arguments 
in confirmation of his hypothefis ? Jiow is it 
poffible to avoid that blind zeal arid prepof- 
feffion, that eagernefs to convid the defendant, 
acquired in the capacity of a profecutor ; and 
to behave with that impartiality, coolnefs, and 
"VOL. II. X moderation, 
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moderation, which are effentially requifitc in the 
dillribution of juftice ? 

To prevent this dreadful enormity, and at 
the fame time to lecure a proper attention to 
the public intereft, the profccution of crimes 
was, in all the feudal countries, reduced into 
a feparate employment by the appointment of 
a procurator or factor to a<5l in the name of the 
fbvereign. Hence the attorney-general in 
England, and the king’s advocate in Scotland, 
were appointed to manage the judicial bufinefs 
of the crown, before the principal tribunals ; 
and a hmilar inftitution, from the fame views 
of expediency, was even extended to inferior 
courts. 

But, previous to the profecutlon of offences, 
there mufl; be information of their exlftence ; 
and frequently, too, the immediate interpo- 
lition of the magiftrate is neceffary, to appre- 
hend and impvifon the offender. In a rude 
nation, however, efpecially if it is of confi ier- 
able extent, many crimes are likely to be hid 
from the public eye, and to efcape the exami- 
nation of any court. It appears, accordingly, 
that, in modern Europe, this branch of police 
had early become an objedl of general attention. 

To 
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To make inquiry concerning the commiffion 
of public offences, and to tranfmit an account 
of them to the criminal court, was one great 
purpofe of the appointment of coroners ; a fet 
of officers who had place not only in England 
and Scotland, but in the greater part, if not in 
all, of the feudal kingdoms upon the continent. 

The office of the coroners, in England, is 
of fo great antiquity, that the commence- 
ment of it is entirely loft in obfeurity. It 
feems to have been an immemorial cuftom 
of the Anglo-Saxons, that feveral perfons of 
diftindlion ftiould be named by the freeholders 
in each county, with power to fecure and im- 
prifbn criminals of all forts, to the end that 
they might be brought to a trial. From this 
employment, thefe officers, as in after times 
the juftices of the peace, found the means of 
affuming a criminal jurifdl^lion, which, from 
fmall beginnings, became gradually more and 
more extenfivc. Another branch of bufinefs, 
devolved upon the coroner, and which may be 
regarded as an appendage or confcquence of 
the former, was that of afeertaining and deter- 
mining the value of the fines, amerciaments, 

X 2 and 
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and forfeitures, or of any other emoluments, 
which accrued to the fovereign, either from 
the condemnation of public offenders, or from 
the right ot the crown to all the goods, of 
which no other proprietor could be found. 

When the coroner had ocafion to inquire 
into the truth of any faft, either with a view 
to determine thofe matters which fell under 
his owTi jurifdidlion, or in order to tranfmit an 
account of it to fome other criminal court, he 
proceeded, in the fame manner that was cuf- 
tomary in the courts of the hundred, and of 
the county, by the affiltance of an inqueft or 
jury ; and the number of jurymen, w'ho, in 
thofe cafes, were called from the neighbour- 
ing townflilps, was not lefs than was employed 
in other judicial inveftigations. 

After the Norman conqueft, when the ania 
regis drewtoitfelf the cognizance ot the greater 
part of crimes, it became the duty of the coro- 
ner to certify to that court his inquitition con 
cerning thofe offences which fell under its 
jurifdidlion ; and upon this information, the 
molt authentic that could well be procured, a 
trial before the grand julliciary w'as commenced. 

Upon 
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Upon the eftablifliment of the king’s bench, 
and of the com millions of oyer and terminer and 
gaol delivery, the like certification, and for the 
fame purpofe, was made by the coroner to thole 
tribunals. 

But in proportion to the advancement of the 
prerogative, the authority of the coroner, an 
officer eledlcd by the county, was diminilhed ; 
his jurifdidtion was daily fubjeiiled to greater 
limitations ; and his reports became gradually 
more narrow and defeftivc: whether it be that, 
by having a fellow-feeling with' the inhabitants, 
he endeavoured to fcrcen them from juftice, 
or that, from the ruft and relaxation to which 
every old inftitution is liable, his operations be- 
came tardy and inaccurate ; certain it is, that 
he came to overlook the greater part of the 
offences which require the interpolition of the 
magiftrate, and his inquifition was at length 
confined to a few of thofe enormous crimes, 
which excite univerfal indignation and refent- 
ment. 

To fupply the deficiency of the coroner’s in- 
quefl:, the fhcriff, who had come, in a great 
meafurc, under the appointment of the crown, 
was direded, upon the meeting of judges in 

X .3 the 
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the circuits, or of the other criminal courts, to 
call a jury, in order to procure information con- 
cerning the crimes committed in particular 
diftri<3:s. Hence the origin of what is called 
the grand jury, by whofe inquifition the judges 
were authorifed to proceed in the trial of public 
offenders. 

it is probable, that when the- grand jury 
were firft called, they made an inquiry at large 
conceriiing every fadl which ought to become 
the fubje^t of a criminal trial, and of their own 
proper motion delated the perfons whom they 
found to deferve an acculation ; but, by de- 
grees, when the agent for the crown had been 
led to fuipeeft any particular perfon, he was 
accuflomed to lay before them the immediate 
queftion, how far that fufpicion was well 
founded ? Hence the two methods of finding 
the fadl ; by prefentment, and by mdidiment. 

It feems evident, from what has been ob- 
ferv'cd, that the original purpofe of the inqui- 
fition by the coroner, and of a prefentment by 
the grand jury, was to prevent offenders from 
being overlooked, and from efcaping a trial. 
When the cuftom of preferring indidiments to 
the grand jury was introduced, the intention 

of 
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of that mcafure was, probably, to avoid the 
trouble and expcnce of a fruitlefs profecution. 
But whatever was originally intended by this 
pra<5licc, the neceffityof procuring the previous 
approbation of a jury, by one or other of the 
forms above mentioned, was produdllve of the 
highell advantage to the people, that of fe- 
cunng them from groundlels or frivolous accu- 
fations. If a perfon is known to have committed 
a crime, or lies under a ftrong fufpicion of guilt, 
the voice of the vvholc neighbourhood will 
probably call aloud for jufticc, and demand an 
immediate trial of the offender. But if, on 
the contrary, an innocent man is attacked, if 
he is threatened w ith a profecution, from ap- 
parently malicious motives, or for the ptirpofe 
of ferving a political job, it is moft likely that 
his fellow citizens will view this proceeding 
with indignation ; that they will confider his 
misfortune as, in fome meafure, their own ; 
and that, from a principle of humanity and 
juflice, as w’ell as from a regard to their own 
interefl, they will be excited to ftand forth as 
the protedlors of innocence. 

This is a new inftance, perhaps more eon- 
fpicuous than any that we have had occafion 

X 4 to 
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to ob/erve in the hiftory of the Englifh go- 
vernment, of a regulation whofe confequences 
were not forefeen at the time when it was in- 
troduced. The great benefit arifing to fociety 
from the interpofition of the grand jury is not 
only totally -different, but even diametrically 
oppofite to that which was originally intended 
by it. The original purpofe of that inftitution 
was to affift the crown in the difeovery of 
crimes, and by that means to encreafe the 
number of profecutions. But when an accu- 
rate police had been eftabliflied in the country, 
there was little danger that any crime of im- 
portance would be concealed from the public ; 
and it became the chief end of the grand jury 
to guard againft the abufes of the difcrctionary 
power w'ith which the officers of the crown 
are invefled, that of profecuting public 
offences. 

The employment of the coroner in Scotland 
was the fame as in England ; and he appears 
to have ufed the fame forms in the exercife of 
his jurifdidlion. With the affiffance of a jury, 
he inquired into the commiffion of crimes, 
and either punifhed them by his own authori- 
ty, or tranfmitted information concerning them 

to 
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to the competent court. The negligence 
of this officer feems, in that country, to 
have likew'ile produced the interpofition of the 
fficriff, or chief magiftrate of particular dif- 
tridls, by calling a jury for the fame purpofe. 
By a ftatute in the reign of Alexander the 
fecond, it is enabled, that no profecution, at 
the inflancc of the crown, lhall proceed againft 
any perfon, unlels by an accufation, upon the 
inquilition of a jury, conffiling of the chief 
magiftrate of the place, and three rcfpcblable 
perfons in the neighbourhood. This rule con- 
tinued till near the end of the f xteenth century ; 
when, in conlcquencc of the cllabliOimcnt of 
the court of feffion, and from otb.cr caules, the 
invefligation of judicial matters, by a jury, 
came to be much more limited than it had 
formerly been. By an a6l of the Scottilh par- 
liament, in 158 /, certain commiffioners, in- 
ftead of the inqueft formerly called, were ap- 
pointed in the fevcral counties, for inquiring 
into public offences ; and indiblmcnts, framed 
upon the report of thefe commiffioners, were 
put into a lift, which got the name of the 
porieous roll^. 

* See Aft of Parliament, 1587. ch. 82. 

The 
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The fame ftatute empowered the king’s ad- 
vocate to profecute crimes of his own proper 
motion * ; and, as he was the perfon employ- 
ed to raife indidlments, upon the information 
tranfmitted by the commiffioners, he natu- 
rally afliimed the privilege of determining 
whether the fadls laid before him ought to be 
the ground of a profecution or not. Thus in 
Scotland the ancient grand jury was abolilhed ; 
and criminal adlions, at the inflance of the 
public, came, in all cafes, to be directed at the 
difcrction of a crown officer. 

The attorney-general, in England, and the 
mafter of the crown-office, have acquired, in 
like manner, a power of profecuting by infor- 
mation, without any previous authority of a 
grand jury; but this mode of profecution is 
confined to mifdcmeanours tending to difturb 
the government, or the peace and good order 
of Ibciety, and is never extended to crimes of a 
capital nature. 

How far the nations upon the continent 
were pofleffed of a fimilar provifion, to fecure 
the people from unjull and groundlels prolc- 
cutions, it is not ealy to determine. That in 

* Ch. 77. 


the 
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the greater part of them the coroner’s inqueft 
was employetl for bringing to light thofe dif- 
orders which required the intei^ofition of a 
critpinal court, there is no room to doubt. 
But when, from the circumftances which have 
already been pointed out, the method of trial 
by the petty jury had fallen into difufe, it is 
not likely that a previous inqueft would ftill be 
employed to judge of the neci-ffity or ex- 
pediency of commencing a criminal accufation. 
From the rapid advancement of the preroga- 
tive in theie nations, the fbvereign was freed 
from any reftraint in thisbraneh of adminiftra- 
tion, and an unbounded liberty of trying public 
offences was committed to the officers of the 
crown. To whatever caufes it may be aferibed, 
the Englifli grand jury is now the only infti- 
tution of the kind that remains in Europe ; 
and perhaps, as it is modelled at prefent, there 
cannot be found, in the annals of the world, 
a regulation fo well calculated for preventing 
abufes in that part of the executive power 
which relates to the profecution of crimes. 


SECTION 
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SECTION III. 

Circumjlances which prevented the Civil Law 
Jrom heing; fo much incorporated in the Syjlcrn 
of JLiigli/h fnrifprudence, as in that of other 
European Countries. 

To thofe who furvey the cxjmmon law o( 
England, in its progrefs towards maturity, 
there is one peculiarity which muft appear ex- 
tremely remarkable ; the little affiflance it has 
borrowed from the ancient Koman jurilpru- 
dcnce ; that fyflem of equity, which has been 
fo highly efleemed, and which, in the other 
countries of Europe, has excited fuch univerlal 
imitation. Why the Englifh have deviated, 
in this particular, from the pradlice of all the 
neighbouring nations, and have difdained to 
draw fupplles from thole plentiful fources of 
legal knowledge, by which many lyftems of 
modern law have been fo amply enriched, it 
icems a matter of curlolity to inquire : at the 
fame time that, by examining the caufes of a 
proceeding fo fmgular, and apparently fo un- 
reafonable, we fliall, perhaps, be enabled to 

difcQver 
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dlfcover the advantages or difadvantages which 
have refultcd from it ; and likewife to form an 
opinion, how far expediency may, in the pre- 
fent ftate of things, recommend the fame, or 
a different line of condud:. 

The Gothic nations who fubdued the pro- 
vinces of the Roman empire, and fettled in. 
the countries which they had over-run, were 
by degrees incorporated with the ancient in- 
habitants ; and from the communication and 
mixture of thefe tw^o races of men, there was 
formed a compofition of laws, manners, and 
cuftoms, as well as of language ; in which, 
upon different occafions, and from a variety of 
circumflances, the proportions contributed by 
the one people, or by the other, were acci- 
dentally more prevalent. Although the an- 
cient inhabitants were, every where, the van- 
quiflied party, they pofTeffed that fuperiority 
which knowledge and civilization have ufually 
bellowed over ignorance and barbarifm ; and 
hence we find a multitude of Roman inflitu- 
tions inlerted in the codes of law, which, at 
an early period, were publifhed by many kin^ 
or leaders of thofe barbarous nations. 

Soon after the fettlcment of thofe baibarians, 

or 
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or father before It was completed, they em- 
braced Chriftianity, and fell under the dire6tion 
of the Chriftian clergy; who, having been 
firmly eftablifhed in the Roman empire, were 
enabled to preferve their footing in thofe new 
Rates that were formed. Thefe ccclefiaftics 
were attached to the Roman law, in oppofition 
to the barbarous culloms of the new fcttlers ; 
both as it was the fyftem with which they 
were acquainted, and as it was calculated to 
maintain that peace and tranquillity, which 
their profeffion and manner of life difpofed 
them to promote. 

The doctrines of Chriftianity, unlike the 
fables which conflituted the mythology of the 
Greeks and Romans, contained philofophical 
truths, which the teachers of that religion were 
under the ncceffity of knowing, and by the 
knowledge and propagation of w'bich they 
fupported their credit among the people. Thofe 
teachers, therefore, became converfant in fevc- 
veral branches of literature ; and, as their 
theological fyftem afforded them great fcope 
for fpeculation and reafoning, and confcquently 
for difference of opinion, they foon arranged 
thenofelves in different feds ; difputed eagerly 

with 
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with one another ; and, in proportion to their zeal 
in making profelytcs, acquired a degree of acutc- 
nefs and fkill in defending their feveral tenets. 

The learning and abilities which came, in 
this manner, to be polTetTed by the clergy, to- 
gether with the general ignorance and fuper- 
ftltion of the people, bellowed upon the former 
an influence and authority over the latter, and 
produced, as I formerly took notice, an exten- 
live jurlfdidtlon both in ecclefiallical and fecular 
matters. It is fufliclcnt here to obferve, that 
in the exercife of this jurifdidtion, ecclefiallical 
judges were guided, as far as the difference of 
circumllances would permit, by the rules and 
principles of the Roman jurlfprudence ; which 
had been tranfmitted from the ancient inhabi- 
tants of the provinces, and were delivered in 
the colledlions made by different Roman em- 
perors, by Theodofuis the younger, by Jallinlan, 
and by many of his fuccefl'ors. The Roman 
IjHem became, in a great mcafure, the law of 
the church ; and was therefore propagated by 
her, with the fame zeal, and from the fame 
views and motives, by which Ihe was adluatcjd 
in’fupporting and extending her influence, and 
authority. Tiic diforders which, for fome'ic^Eb 
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turics, were continued, by the fucceffive inva- 
fions of new barbarous tribes, retarded, no 
doubt, the progrefs of every regular eftablifh- 
ment. But when Europe began to recover 
from thefe convulfions, and when the reftora- 
tion of public tranquillity was followed, as 
there was rcafon to expedf, by the revival of 
letters, the efforts of the clergy, to extend the 
credit and authority of the Roman law, be- 
came highly confplcuous and fuccefsful. In- 
numerable fchools were founded in cathedrals 
and monaflcrics, many of which, under the 
patronage of the church, obtaining large en- 
dowments, and being invefted with jurifdidllon 
and various privileges, became what are now 
called univerfities. Both the canon law, which 
was the rule of decifion in ecclefiaftical courts, 
and the civil law, properly fo called, the origi- 
nal fund from which a great part of the former 
had been gathered, were taught in thefe diffe- 
rent feminaries, and thus rendered familiar, 
not only to thofe who had views of entering 
into holy orders, but to all who received the 
benefit of a liberal education. 

About the end of the eleventh century, Ivo 
de Chartres publilhed a colledbn of canon- 

law, 
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law, much more complete than any that had 
been formerly made ; though it was much in- 
ferior to the fubfequent compilation of Gra- 
tian, a Bencdidine monk, known by the title 
of the Decretum. 

In the year 1 137, tlie Pifans, at the taking 
of the town of Amalphi, found a copy of Juf- 
tinian’s Pandefts ; and to this accident, the 
rapid cultivation of the civil law, from that 
period, has been commonly aferibed. But we 
may be allowed to entertain fome doubt, 
whether an event of that magnitude could 
have proceeded from a circumftance apparent- 
ly fo frivolous. 

There is no reafon to believe that this book 
had been entirely loft in the weftern part of 
Europe, although, for a long time, it had been 
lefs in requeft than other compilations upon 
the fame fubje<ft. Ivo dc Chartres, in the pre- 
ceding century, quotes the laws of the Pan- 
dedts ; and Irnerius, profefTor of law at Bolog- 
na, as early as the year 1128 , preledted upon 
fbme part at leafl of Juftinian’s corhpolltions. 

Even iuppofing the Pandects to have been 
loft, there were many other writings upon the 
Roman law ftill remaining, from which the 

VOL. II. T knowledge 
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knowledge of it might, in fome degree, have 
been preferved ; the Inftitutes, the Codex; and 
the NovcllEe of Juftinian ; the Theodoiian 
Code ; and the compilations, publifhed after 
the time of Juftinian, by difterent emperors of 
Conftantinople. 

Neither is it likely that, if men had pol- 
fefted no previous dlfpolition to that ftudy, it 
would have been infpired by finding an old 
book upon the Ijibjedl. Few people will be 
at the pains to perufe a long book, upon any 
abftradl fcience, unlcfs they already fed a 
ftrong inclination to acquire the knowledge 
contained in it. But, in the twelfth century, 
when, from different circumftances, a fpirit of 
improvement began to diffufe itfelf in Italy and 
F'rance, it is probable that men of learning 
were excited to the difeovery of ancient books 
upon every fubjedl ; and, as the civil law be- 
came then a principal objedt of attention, the 
Pandedfs, containing the fulleft colledlion of 
legal opinions and deciftons, was confidered as 
the moft inftrudlive work of the kind, and 
copies of it were greedily fought* for. As 
Amalphi was, at this time, the chief trading 
ftate of Italy, an Amalphitan merchant, ob- 

ferving 



OF THE COURTS OF JUSTICE. 323 

ferving the demand for books of that nature, 
is faid to have brought from Conftantinople 
this copy of the Pandedls, which was found by 
the Plfans. Some authors mention another 
copy of the tame book, that had been dif* 
covered in the year 1 128, at Ravenna *. 

However this be, the Roman law was, 
upon the revival of letters in Europe, uni- 
verfally held up and admired as the great 
fyftem, from an im'tation of w'hich the laws 
of each particular country might receive the 
higheft improvement. This the mpdern 
lawyers were, by their education, accuftomed 
to conhder as the ftandard of rcafon and equity ; 
and, wherever their own municipal cuftoms 
were defeeftive, they had recourfe to it, in order 
to fupply what wSs wanting, or to corredl 
W'hat was amifs. Even fuch of the modern 
writers as endeavoured to delineate the prin- 
ciples of natural juftice, independent of all 
pofitive inflitutions, made ufe of the Roman 
lyftem, almoft exclufively of every other, in 
•rder to illuftrate their dodrines. 

Although the Roman law was, in this man- 

* Giannonc, History of Naples. 

X 2 ncr, 
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ncr, generally incorporated in that of the mo- 
dern European nations, it acquired more au- 
thority in fome of thefe nations than in others. 
The German emperors appear to have con- 
fidered themfelves as the fucceflbrs to the 
Roman empire in the weft, and their domi- 
nions as therefore ful:ye<ftto that fyftem of law, 
by which the Romans were governed. Hence, 
in Germany, properly fo called, in the Southern 
part of France, or what are called the Pays de 
droit ecrit, and in feveral parts of Italy, which, 
at the time when the German emperors en- 
joyed the higheft profperity, were included 
under their dominion, the Roman law is un- 
derftood to be the common law of the country, 
to which the inhabitants, upon the failure of 
their own municipal cuftdms and regulations, 
arc bound to fubmit. In other European 
countries it is viewed in the light of a foreign 
iyftem ; which, however, from its intrinfic 
merit, is entitled to great attention and re- 
gard ; and of which many particulars have 
been, in a manner, naturalized by long ufage, 
or adopted by the pofitlv'e will of the legifla- 
ture. This is the cafe in Spain, in Portugal, 
in the northern parts, or what arc called the 

Pays 
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Pays de coulumcs, in France, in Sweden, in 
Denmark, and in Scotland *. 

Upon the revival of letters, the fame regard 
to the Homan law was difeovered in England 
as in the other countries of Europe. It was 
propagated with equal zeal by the clergy, and, 
in the twelfth century, became the fubjeft of 
public lectures in both the univerfities. The de- 
cifions and principles delivered in the writings 
of Juftinian, were borrowed, and even the ex- 
preffion was frequently copied, by Bradon, by 
the author of Flcta, and by other Englifli 
lawyers of that period. The work attributed 
to Glanville, the grand jufticiary of Henry the 
iecond, and a Scotch law book, known by the 
name of Rcglam Mdgtjlalem, both let out with a 
paffage which is almoft literally the fame ; 
wHcncc, as well as for other reafons, it is con- 
cluded, that the latter of thefe produdlions has 
been copied from the former. Upon exami- 
nation, however, the paflage in queftion is 

* Duck de Auctoritate Jur. Civil. — It should seem, that, 
since the time when this author wrote, the ideas of the in- 
habitants, in some of those countries, have undergone a 
confiderable change upon that subject. 

Y 3 
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found in the preface to the Inftitutes of Jui- 
tinlan. 

The fettlement of the chief courts of com- 
mon law in the neighbourhood of the capital, 
•which was begun in confcqucncc of the great 
charter of king John, and completed in the 
reign of Edward the lirfi:, made it neceffary 
that the lawyers, and other pradlitjoners in 
thofe courts, fliould refide there alfo. Hence 
arofc the Inns of court, and of chancery, which 
were lodging-places in the neighbourhood of 
Eondon, intended for the accommodation of 
the retainers about the courts of Weftminfter. 
Seminaries of common law were faon formed 
in thofe places of refort ; and ledtures upon 
that fubjedl were given to the elder Undents, 
in the inns of court, and to the younger Undents, 
in the inns of chancery. The king gave en- 
couragement to thefe inftitutions, by forming 
the members of each lodging-place into a fort 
of corporation, and by eftablifliing a fet of rules 
for their condudl. We find that Henry the 
third beftowed upon them an exclulive privi- 
lege, by prohibiting any other fchool for teach- 
ing law within the city of London. 


The 
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The univerfities of Oxford and of Cam- 
bridge were the only other inflitutions in the 
kingdom, in which law was taught with public 
encouragement. But in thofe learned fueicties, 
the only lyftcms which had reputation, and 
which were thought worthy of public leblnves, 
were thofe of the civil and the canon law. The 
municipal law, from its tendency, in many 
particulars, to encourage violence and diforder, 
from the barbarous jargon in which it wtis in- 
volved, and from the want of literature among 
its praiflitip^iers, w^as treated with contem].t. 
Thefc praftitioners, we mayealily imagine, were 
difpofed to retaliate thole unfavourable fenti- 
ments. Upon this account, and from the 
diftance between the feats of inftruftion, in 
civil and municipal law, the former contri- 
buted no affiflance to the latter. Thole two 
branches of education were carried on» apart, 
and became entirely diftindl, and feparatc. The 
teachers of each, inftcad of co-operating in 
order to form a complete lawyer, were actuated 
by mutual jealoirly and oppolition; and the one 
fcience being treated as dcfpicable in the uni- 
verfities, the other was probably reprcfeiited as 
ufelels by the pradfitioners of the common law. 

y For 
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For feme time the civil law, under the pa- 
tronage of the clergy, and of the univerlities, 
was in the higheft efteem throughout the na- 
tion ; and the ftudy of the municipal law was 
confined to mere lawyers by profeffion ; but 
at length, from the natural courfe of things, 
the comparative value of thofe two branches 
of fcicncc was of neccflity altered. The lat- 
ter, being that fyftem by whieh the property 
and the condiuR; of individuals were chiefl) re- 
gulated, could not fail to rife in confideration 
and importance ; at the fame time that, by 
the progrefs of judges in experience and refine- 
ment, its defects were gradually fupplied ; 
while the laws of Rome, w hich were uncon- 
nected with the ordinary courts of juflice, and 
therefore of no practical utility, became an ob- 
jeCt ot little attention. 

We accordingly find, that, in the reign of 
Edward the fourth, and even before that time, 
the inns of court and chancery had become 
the fafhionable places of education for men of 
rank and fortune, and were frequented by a 
great multitude of fludents. There were four 
inns of court, and no lets than ten of chancery: 
in each of the former, the number of ftudents 

amounted 



OF THE COURTS OF JUSTICE. 


329 

amounted to about two hundred, in each of 
the latter, to about an hundred. Neither was 
the fyftem of education, in this great feminary, 
confined entirely to law : it comprehended all 
cxercilcs, and every fort of accompliflimcnt 
becoming a gentleman of the king’s court ; 
fuch as dancing and raufic. Sir John Fortef- 
cue informs us, that it was likewife cuftomary 
to ftudy divinlt}’ on frjiwal days; 1 fuppofc, by 
way of relaxation ’^'. 

Juftice Shallow' is introduced by Shakefpear, 
boafting, that he had been a fludent of Cle- 
ment's Inn, and that he had often heard the 
chimes at midnight ; as a proof that he was a 
young man of fafhion and fpirit. — In the fame 
manner as he boafted of his acquaintance with 
John of Gaunt. 

When thofc teachers of the common law 
had begun to feel their own confequence, they 
afTumed the privilege of beftownng rank upon 
their fludents of a certain ffanding ; and con- 
ferred the degrees of ferjeant, and apprentice, 
correfponding to thofe of dodior and hachelour 
in the univerfities. 

* Fortescue tie laudibus Leg. Ang. — Also the discourses 
on this subjeil preserved in Hearnc’s colkftion of anti-, 
quities. 

At 
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As the reparation of the civil and the muni* 
cipal law produced an avcrfion to the former 
in the inns of court and chancery, we may 
eafily conceive, that the fame prejudice would 
be communicated to their numerous pupils, 
and thus become prevalent among the nobility 
and gentry of the kingdom. Hence the jea- 
Joufy difeovered, on feveral occafions, by the 
Knglifli parliament, left, by the influence of 
the clergy, the laws of ancient Home fliould 
be introduced into England ; of which a re- 
markable inftance is mentioned in the reign of 
Richard the fccond ; when the nobility, in par- 
liament, declare, “ that the realm of England 
“ hath never been unto this hour, neither by 

the conftnt of our lord the king, and tlie 
“ lords of parliament, fhall it ever be ruled or 
“ governed by the civil law'**'.” As the laws 
of ancient Rome had not been incorporated in 
the municipal fyftem, they feem to have been 
viewed, by the partizans of the latter, in the 
.fame light with the doftrines of a rival fedl, 
which has with difficulty been prevented from 
acquiring the fuperiority in the national cf- 
tablifliment. 

* Blackstone’s Commentaries. 

It 
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It has been alledged by authors of note, that 
Jthe oppofition of the Englifh nobility to the 
civil law, arole from its being the law of a 
(defpotic government, and therefore inconfiftent 
with their notions of Englilh liberty. But 
whoever has examined the compilations of Juf- 
tinian with any attention, muft be fenlible 
that there is no foundation for this remark. 
Thofe collections relate almoft entirely to the 
private, and touch very flightly upon the pub- 
lic law of the empire. But with refpeCt to 
property, and the rights of private perfons, the 
opinions and decif ons of the Roman lawyers 
do not feem to have been at all perverted by 
the nature of their government. Perhaps it 
will be difficult to point out any modern fyf- 
tem of law, in which the rules of juftice 
among Individuals appear to be fo little warp- 
ed bv the intereft of the crown, and in which 
the natural rights of mankind are inveftigated 
and enforced with greater impartiality. In one 
or two cafes, you meet with an obfervation, 

that the prince is above the laws.” Thefe, 
however, are detached, and, as it were, infu- 
lated expreffions, delivered in general terms, 
and without any vifiblc effeCt upon the body 

of 
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of the work; which relates, not to dlfputcs 
between the emperor and his fubjeds, but to 
fuch as may arife among the people. 

After the free government of Rome was 
overturned, the emperors found it expedient 
for a long time to conceal the extent of their 
ufurpation, and to leave the ordinary judges, 
in a great meafure, undifturbed in the exercife 
of that jurifdidion which had been founded 
in the more fortunate times of the republic. 
Auguftus firft fet the example of this prudent 
diffimulation, w’hich was copied by a great 
number of his fucceffors. Befide the appre- 
henfion that the old republican fpirit was not 
entirely extinguiflied, and the circumftance 
that the throne .continued eledive, the empe- 
rors were kept in awe by thole powerful armies, 
under particular officers of diftindion, which 
•w'cre maintained in the provinces. Thefc were 
much fuperior to that pretorian guard, which, 
for the immediate fupport of the imperial dig- 
•nity, was eftabliffied in the neighbourhood of 
Rome. In this manner a Ibrt of balance, how- 
ever precarious, was for fomc time held, by the 
military forces dilperfed over the empire, and 
by the jealouly between the emperor and the 

leader 
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leader of each confiderable army; in confe- 
quence of which, the former was deterred from 
invading and deftroying the internal ftrudlurc 
of the conftitution. 

Some of the firft emperors, Indeed, were 
guilty of enormous crimes and diforders ; but 
the eiFed, of thefe appears to have been limit- 
ed, in a great meafure, to perfons high in of- 
fice, or in fuch rank or flatlou as to be involved 
in the intrigues of the court. In the fuccecd- 
ing period the Romans were more fortunate, 
and the throne was filled by a feries of princes 
who are an honour to human nature ; Nerva, 
Trajan, Adrian, Antoninus Pius, and Marcus 
Aurelius. Under thefe emperors no interference 
of the crown prevented the equal diftribuflon 
of juftice ; the experience of an empire, which 
included the whole civilized world, was accu- 
mulated in one inafs ; and the iyftem of pri- 
vate law was thus brought to much greater 
perfedion than it had attained in the preceding 
ages. 

In the reign of Adrian was compofed the 
perpetual ediSl, the firft great compilation of 
the rules of declllon ; and this became the 
ground- work of moft of the writings publlfltcd 

by 
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by fucceeding lawyers. It was about this tifrKS 
that the law bcgati to be regularly cultivated 
as a fcicncc ; that it became the object of a 
lucrative profeffion ; and that it was taught at 
Rome with public encouragement*. 

Severus new mc.'lclled the pretorian guard, 
by appointing that It fhould confift of above 
fifty thoufand men ; about four times the an- 
cient number ; and that it fhould be recruited, 
not, as formerly, from the effeminate inhabit- 
ants of Italy, but from the hardy and well- 
difciplined legions upon the frontiers. With 
the command of this army the emperor pof- 
feffed a force which nothing in the whole em- 
pire was able to oppofe ; and the government 
of courfe degenerated into an abfolute military 
defpotifm. From this time, therefore, the law 
could not fail to decline. From the influence 
of long ufage, however, it appears to have 
declined very flowly ; and, notw ithflanding the 

* The pradlice of lawyers taking an honor ariumy had beeil 
introduced before the end of the commonwealth, but wa^ 
prohibited by statute. Complaints of the violation of this 
law were made in the reign of Claudius j when it was 
enafted, that no lawyer Ihould receive, in one cause, more 
th^n 100 aureiy or about Sol. sterling. 


Ignorance 
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ignorance and barbarifm in which the people 
were funk, together with the heavy yoke of 
tyranny to which they were fubjed;ed, the an- 
cient fyftem was treated with refpe^l. 

It merits attention, that the opinions and 
decifions contained in the Pandc5is of Juftini- 
an, were delivered by authors, who either lived 
entirely, or at leaft received their education, 
before this great revolution was introduced ; 
and probably a confiderable time before its ef- 
fedls, in fubverting the private law of the 
country, had been very fenfibly felt. Modef- 
tinus, the lateft of thofe authors, wrote in the 
reign, I think, of the younger Gordian, and 
only about thirty years below that of Severus. 

The Injiitutes, an elementary book upoa 
the feience of law, intended as an introduc- 
tion to the perufal of the Pande5is, was like- 
wile compoled, with a very few additions of 
Juftinian, by an old lawyer, w^ho lived within 
the period above mentioned. 

As the profeription of civil law from the 
courts of Weftminfter-hall proceeded entirely 
from the animolity and oppolition between the 
univerfities and the inns of court and chan- 
cery ; it may be fuppoled that this would con- 
tinue 
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tinue no longer than while the latter prelerved 
their confideration and popularity. For a long 
time, however, thefe inftitutions have not only 
cealed to be the great feminaries for educating 
the nobility and gentry ; but have become of 
little ufe for conveying inftrudion to pra^lical 
lawyers. No le<5tures are now given in the 
inns of court or chancery ; no exercifes are per- 
formed ; no mcafures are taken for diredting 
the application of thole who, of their own 
accord, may be difpofed to fludy. The whole 
care of education leems to be devolved upon 
the cook ; and the only remaining part of the 
ancient regulations is, that the ftudent fliall 
cat his commons for a certain number of 
terms. 

The caufes of this alteration it is nofr diffi- 
cult to difeover. Befidc the luxury of a great 
metropolis, which is calculated to produce idle- 
nefs and diffipation both in teachers and feho- 
lars, the profits arifing from the pradlice of the 
law, together with the profpedl of preferment 
in the ftace, have allured men of fpirit and 
abilities to defert the more fpeculative and lels 
diftinguilhed employment of communicating 
the principles of the fcience to a fet of pupils. 

To 
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counteracfl this natural tendency, and to 
maintain the vigour of teaching law% notwith- 
ftanding the fuperior advantages derived from 
the pradfical ptofeffion of a lawyer, public cn- 
couragementj as well as the ftridlell regulation. 
Would have been requifite ; but this objedl ap- 
pears to have been overlooked by government ; 
and, upon the advancement of national wealth 
and profperity, the old inftitutlons were left to 
their natural courlc; 

But the decay of the inns of court and chan- 
cery did not immediately change the ideas 
which, in their more flourifliing condition, 
they had imprefled upon the nation. The 
movement continued, and its diredlion was 
little varied, for a long time after the hand 
that gave it was withdrawn. It is but of late 
years that the prejudices, which had fo long 
prevailed, have begun to difappear, and that 
the lame liberal fpirit with which the nation 
is animated in the prolecution of other fei- 
cnces, has been extended to the interpretation . 
bf the rules of Juftice. In ecclefiaftical courts, 
indeed, and in thofe of the unlverfities, the 
civil law has been long followed ; but this pro- 
ceeded in fomc meafure from prepofleffion ; 

voi,. n. z as 



ALTERATIONS IN THE STATB 

lis the reje<^lion of that fyfleim, in the courts of 
Weftminfler-hall, was the effcdl of prejudice. 
Upon the rife of the court of chancery, its de- 
cifions were commonly diredled by a clergy- 
man; who naturally polTcfled an attachment 
to that /yftem of equity, the propagation of 
■which was the great aim of the whole ecclefi- 
aftical order. In the court of the admiral, 
which acquired a jurlfdidllon in maritime 
caufes, the principles adopted were fuch as had 
been fuggefted, not by the peculiar cufloms 
of England, but by the common intercourfe 
of commercial nations, and in which a great 
proportion of the civil law was introduced. A 
fimilar lyftem was embraced in the courts of 
the conftable and marlhal; who, from hav- 
ing the command of armies, more elpecially 
when engaged in foreign expeditions, were per- 
mitted to affume a military jurifdidlioft. Thefc 
officers, as might be expefled, were led to imi- 
tate the generaj practice of Europe, or what 
may be called the law of nations. 

It was refer ved for the enlightened judges 
of the prelent age to eftimate the fyftem of 
Roman jurlfprudence, according to its intrinfic 
merit ; and without being influenced by ad- 
ventitious 
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Tentltlous tircurnftances, to derive from it, in. 
the courts of common law, fuch affiftance as 
it was capable of bellowing. Of all the fci- 
ences, law leems to be that which depends 
the rnoft upon experience, and in which mere 
fpeculative reafoning is of the leaft confe- 
quence. As the Roman lyflem contains the 
accumulated experience and obfervation of 
ages, and of the moll extenfive empire that 
ever exilled in a civilized form ; the advan- 
tages rcfulting from it, as an example to the 
lawyers and judges of any modern country, 
mull be proportionably great. It prefents the 
largell colledlion of equitable decilions, and 
rules, that is any where to be found. Thelc 
are calculated to enlarge the compafs of legal 
knowledge, without having the influence to 
millcad ; they have all the benefit of prece- 
dents, without any authority to impofe ; and, 
therefore, may render the lyllem of Englifli 
law more full and comprehenfive, without znf 
danget of corrupting it. 


SECTION 
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SECTION IV. 

T/ic Rjjc of ihc Court of Chancery. 

In attempting a general outline of the prln-^ 
cipal Englifli courts, the judicial authority of 
the chancellor now remains to be conildercd. 
The jurifdicTlon of this officer was plainly de- 
rived from the nature of his employment in 
the king’s houfchold, and from the minifterial 
powers over the kingdom, with which he 
thence came to be invefted. By being the 
king’s fecretary and chaplain, he enjoyed the 
peculiar confidence of his maftcr ; and had 
the folc charge of wTiting his letters; and after- 
wards of iffuing ‘rrr/Vj in the name of the crown. 
As it became cullomary that every vaffal ffiould 
hold his fief by a charter from the fuperior, 
the power of granting thofe deeds, throughout 
the ro^al demefne, became the fburce of great 
influence, and, after the Norman conqueft, 
when the nobilitv were all reduced into the 
llatc of crown-valfals, raifed the chancellor to 
be a principal officer of ftatc. 


WJien 
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When the deeds ifTiiing from the crown be- 
came numerous, the care of expediting many 
of them was devolved upon inferior perfons ; 
and, to afeertain their authenticity, the fub- 
feription of the chancellor, and afterwards a 
public fcal, of which he obtained the cullody, 
was adhibited 

At what time hgnaturcs became cuftomary, 
in England, to deeds proceeding from the 
crown, appears uncertain. It is probable that 
they were known to the Anglo-Saxons ; but 
that they did not become frequent until the 
fcttlement of the Norman princes. From this 
period the chancellor was confidcred as having 
a title to the keeping of the great feal ; but 
as, from the caprice of the monarch, there 
occurred fome inftanccs in which it was en- 

* The subscription of the referericfanu?^ who w;is proba- 
bly the chancellor, occurs as far back, in the Anglo-Saxon 
period, as the reign of Ethelbcrt, the first Christian king. 
In the reign of Edward the Confessor we meet with a char- 
ter subscribed by the chancellor, under th4t express appei- 
lation : “ Ego Rembaldus caiicelLirius subscripsi.” Sclden 
on the office of lord cliancellor in England. 

In France, and probably in all tlic kingdoms in the 
western part of Europe, the chancellor <:uinc to b,e the or- 
dinary keeper pf the king’s seal. 

I 3 


Iruflcd 
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trufted to a different perfon, a ftatute was madq 
in the reign of Henry the third, requiring that 
the employments of lord-keeper and chancel- 
lor fhould always be conjoined ; a regulation 
which, having fometimes been overlooked, was 
afterwards renewed in the rqign of Eliza- 
beth 

In this manner all important writings, iffued 
by the king, either came through the medium 
of the chancellor, or were fubjedled to his in- 
fpedlion. Before he affixed the great feal to 
any deed, he was bound to examine its nature, 
and, if it proceeded upon a falfe reprefentation, 
or contained any thing erroneous or illegal, to 
repeal and cancel it. So early were laid the 
foundations of a maxim, which in after days 
has been gradually extended ; that the fervants 
of the crown are jufUy refponfible for meafurcs 
which cannot be executed without their con- 
currence. As the exercife of thefe powers re- 
quired a previous examination and cognizance, 
it gave rife to an ordinary jurifdidlion, which, 
although of great importance, has occafioned, 
no controverfy, and appears to have excited 
little attention. 

* Selden on the oJSice of thanecUor, 5 Eliz. c. 18. 

The 
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The extraordinary jurifdidion of the chan- 
cellor arofe more indiredlly, from his charader 
and fituation. The origin of his interpofition, 
^o correft the decifions of the ordinary -tribu- 
nals, was formerly fuggefted. When the king’s 
baron-court, confining itfelf within the rules 
of common law, had been laid under the ne- 
ceffity of giving a dccifion, which, in its ap- 
plication to particular cafes, was found hard 
and opprcffive, the party aggrieved was accuf- 
tomed to petition the king for relief, Appli- 
cations of this nature were brought before the 
privy-council ; and the confideration of them 
was naturally referred to the chancellor ; who, 
as the fecretary of the king, being employed 
to regiftcr the decrees, and to keep the records 
of his baron-court, was rendered peculiarly 
converfant and intelligent in all judicial dif- 
cuffions. 

A jurifdidlion of this nature appears to have 
been acquired by the fame officer, in feveral, 
if not in the greater part, of the kingdoms of 
Europe. Such, in particular, was that of the 
chancellor in France ; who, under the kings 
pf the firfl: and fecond race, had the cuftody 

z 4 of 
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of their feal, and was diftinguifhed by the apt 
pellation of the grand rcferendaire *. 

In England, it fliould feem that, before the 
end of the Saxon government, the chancellor 
was employed in giving redrefs againft the hard 
fentcnces pronounced by the judges of the 
king’s demefne. As thofe judges, however, 
had then a very limited authority, his intcr- 
pofitions were proportionably of little import- 
ance. But, after the acceffion of William the 
Conqueror, v/hen the aula regis became the 
king’s ordinary baron-court, and drew to itfelf 
almoft the whole judicial bui'inefs of the na- 
tion, the cxercife of fuch extraordinary jurif- 
didlion began to appear in a more confpicuous 
light. From this period, the multiplication 
of law-fuits before the grand jufticiary, pro- 
duced more various iuftances of imperfc(ftion 
in the rules of common law; and, from greater 
experience and refinement, the neceffity of re- 
laxing in the obfervance of thefc rules, by the 
admiffion of npraerpus exceptions, was more 
fenfibly felt. 

* See Pasquier’s Rcclierclics dc la France, and tlic au- 
thorities to which he refers. 

As 
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^ As applications for this purpofe became fre-r 
quent, provifion was made in order to facili- 
tate their progrefs ; and the tribunal to which 
they were diredted grew up into a regular 
form. A committee of the privy council had, 
in each cafe, been originally appointed along 
wdth the chancellor to determine the points in 
queftion. But, as thefc counicllors paid little 
or no attention to bufinefs of this nature ; of 
which they had fcldom any knowledge ; their 
number, which had been arbitrary, was there- 
fore gradually diminirtied ; and at laft their 
appointment having come to be regarded as 
a mere ceremony, was entirely difeontinued. 
Subordinate ofEcers w'cre, on the other hand, 
found requifitc in various departments, to affift 
the chancellor in preparing his decifions, aqd 
in difeharging the other branches of his duty. 

The autliority, however, which \vas thus 
cxercifed by this great magiftratc* in order to 
corred; and to fupply the moll remarkable er- 
rors and dcfcifls in the ancient rules of law, 
appears to have flill proceeded upon references 
from the king or i'rom the privy council. His 
iutcrpofitions depended upon the decilions 
^iven by other courts, and were of too fingu- 

lar 
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lar a.naturc to be eafily reduced into a fyftc^, 
or to be viewed in the light of a common re- 
medy. It was at a later period, that the chan- 
cery became an original court, for determining 
caufes beyond the reach of the ordinary tribu- 
nals. This iuftitution, ariiing from circum- 
ftances more accidental than thofc which pro- 
duced the jurifdidtion above-mentioned, does 
not feem to have pervaded the other European 
countries, but is in a great mcafure peculiar to 
England. 

According to the feudal policy in the wef- 
tern part of Europe, all jurifdidtion was infe-r 
parably connccled with landed property ; and 
aclions of every fort proceeded upon a mandate, 
or commiiiion, from that particular fupcrlor 
within whofe territory the caufe was to be 
tried. If an a<5tiori was Intended before a 
court deriving its jurifdidion from the king, 
the plaintltt made application to the crown, 
ftating the injuftice of wliieh he complained ; 
in anfwcr to which, the fovereign ordered the 
adverfe parry to appear before a particular 
court, in order that the caufe might be heard 
and determined. Tiie ^ucrit or brief, iirucd for 
this purpofe by the king, ferved not only to- 
fu mmon 
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fummon the defendant into court, but alfo, i:| 
that particular quellion, to authorize the in- 
veftigation of the magiftrate. The different 
barons, in their refpedlive demelhes, iffued 
briefs in like manner, for bringing any law- 
fuit under the cognizance of their fcveral 
courts. 

In England this mode of litigation was uni- 
formly obferved, in proceedings before the 
aula regis ; and was afterwards adopted in the 
three courts of common law, among which 
the powers of the grand julliciary were di- 
vided. 

The primitive writs, upon which any aeflion 
was commenced, being accommodated to the 
few fimple claims that w'ere anciently enforced 
in a court of jufticc, were probably conceived 
in fuch terms as might occur \% ithout much 
tefledlion. But complaints upon the fame 
principle of law being frequently repeated, the 
tame terms naturally continued ; fo that, by 
long ufage, a particular form of writ was ren- 
dered invariable and permanent in every fpecics 
of adlion. This prefervation of uniformity, 
although perhaps the effed of that propenlity, 
|b obfervablc in all mankind, to be governed 

on 
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on every occafion by analogy, proved, at the 
fame time, of great advantage, by afeertain-r 
ing and limiting the authority of the judge. 
From the advancement of property, how’ever, 
and from the multiplied connedfions of fociety, 
there arofe new claims, which had never been 
the fubjedl of difcuffion. Thefe required a new 
form of writ ; the invention of which, in con- 
iiftency with the eftabliflicd rules of law, and 
fo calculated as to maintain good order and 
regularity in the fyftcm of judicial procedure, 
became daily a matter of greater nicety and 
importance. 

Application, in fach cafes, was made to the 
chancellor ; who, from a fcrupulous regard to 
precedents, was frequently unwilling to inter-r 
pofc, but referred the parties to the next meetr 
ing of parliament. Thefe references, how- 
ever, as might be expected, ibon became bur- 
denfome to that affcmbly ; and, by a ftatutc 
jn the reign of Edward the firft, it was pro- 
vided, that, “ Whenfoever, from thenceforth, 
“ it fliall fortune in chancery that, in one calc 
“ a writ is found, and in like cafe, falling un- 
“ dcr like law, and requiring like remedy, is 

found none, the clerks in chancery fliaU 

“ agre^ 
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agree in making the writ, or fhall adjourn 
the plaintiffs to the next parliament, where 
“ a writ fhall be framed, by confent of the 
“ learned in the law ; left it might happen 
“ for the future, that the court of our lord 
“ the king fliould long fail in doing jufticc to 
the fuitors 

The new writs, devifed in confcqucncc of 
this law, were, for fomc time, direfted to fuch 
of the ordinary courts as, from the nature of 
the cafe, appeared to have the moft proper ju- 
rifdidlion. At length, however, there occur- 
red certain claims, in which, though feeming 
to require the interpofition of a judge, it w’as 
thought the courts of common law would not 
interfere. In thefe, the chancellor, willing to 
grant a remedy, and, perhaps, not averfe to the 
extenfion of his own authority, adventured to 
call the parties before himfclf, and to deter- 
mine their difference -f*. This innovation is 
faid to have been introduced about the time 
of Richard the fecond, and for the purpofe of 
fupporting a contrivance to elude the ftatutc 

* Statutes at Large, 13 Edward I. c. 24. 
f This was done by tlic writ of subpoena. 

of 
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of mortmain, by the appointment of truflee^ 
to hold a landed eftate, for the benefit of thofc 
religious corporations to which it could not be 
diredlly bequeathed. The courts of common 
law could give no countenance to a flratagem 
fo palpably Intended to difappoint the vvill of 
the leglflature. But the chancellor, as a clergy- 
man, was led, by a fellow-feeling with his own 
order, to fupport this evafiori ; and, pretend- 
ing to confider it as a matter of confcience, 
that the truftces fhould be bound to a faithful 
difeharge of their trufl, took upon him to en- 
force the will of a teftator, in oppofition to 
the law of the land. 

Having fuccefsfully aflumcd the cognizance 
of one cafe, in which he was particularly in- 
terefted, the chancellor found little difficulty 
in extending his jurifdlclion to others. In thefe, 
he appears to have adlcd more from a ge- 
neral regard to juflice; and, in confequcncc of 
the limited views entertained by the ordinary 
courts, his interpofition feemed immediately 
neceffary. His authority thus grew up imper- 
ceptibly : what was begun in ufurpation, by 
acquiring the fand;ion of long ufage, became a 
legal eftablifhment ; and, when it afterwards 

excited 
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txcltcd the jcaloufy of the courts of common 
Jaw, its abolition was regarded as impolitic and 
dangerous. After the dired.ion of chancery 
had long been poffefled by clergymen, who, 
from their fituation, were intent upon the in- 
creafe of its jurifdidtion, it was, upon fomc 
occafions, committed to lawyers by profeffion; 
by whom its procedure was more digefted into 
a regular fyftem. 

From what has been obferved, concerning 
the extraordinary jurifdldlion of the court of 
chancery, there can be no doubt that it was 
originally diftinguiflicd from that of the other 
courts of Weftmlnfter-hall, by the fame limits 
which mark the diftin6lion between common^ 
or Jin5t law, and equity. Its primitive inter- 
pofitions were intended to decide according to 
confcience, upon thofe occafions when the dc- 
cliions of other courts, from an adherence to 
ancient rules, were found hard and oppreffivc. 
It was afterwards led to intcrpole in original 
adlions, in order to make effedlual thofe new 
claims which the ordinary courts accounted 
beyond the limits of their jurifdlflion. Tlic 
firll branch of this authority in the court ot 
chancery was therefore defigned to correer tlie 

h:]yL e, 
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injujiice^ the other to fupply the defeSis, of thtf 
other tribunals; 

This accordingly teems to have been the 
tiniverfally received idea of that court ; which 
is called a court of equity, by every author who 
has occaficii to mention it. In this view it is 
confidered by Lord Bacon, who himfelf held 
the office of chancellor, and who, among all 
his cotcmporarles, appears to have been the 
heft qualified to underftand its nature. The 
fame opinion of this court was entertained by 
the learned Seldcn. “ Equity,” fiiys that au- 
thor, “ Is a rOguifii thing ; for law we have a 
mcafurc ; know what to truft to. Equity 
*' is according to the confcience of him that 
is chancellor ; and, as that is larger or nar- 
rower, fo is equity. It is all one as if they 
“ Ihould make the flandard for meafure a 
“ chancellor’s foot. What an uncertain mea- 
“ fure would this be ! One chancellor has a 
“ long foot ; another a ffiort foot ; a third, an 
“ indiffi^rent foot. ’Tis the fame thing in the 
“ chancellor’s confcience*.” 

The ingenious and acute author of “ The 
“ Principles of Equity” has adopted this no- 

Scldcifs Table-talk. 

tion 
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tion concerning the nature of the court of 
chancery; and difputes with Lord Bacon, whe- 
ther it is more expedient, that the equitable 
jurifdidlion, and the jurifdidion according to 
ftridl law, Ihould be united in the fame court, 
as in ancient Rome ; or divided between dif- 
ferent courts, as in England ? 

In oppofition to thefe authorities, Juftice 
Blackftone, a writer whom, in a praftical 
point of this nature, wc can hardly fuppofe to 
he miftaken, affirms^that there is no fuch dif- 
tin£lion between the chancery and the other 
courts of Weftminfter ; and maintains that the 
latter are pofTefled of an equitable jurifdidlion ; 
while the former, to which, however, like 
other writers, he gives the appellation of a 
court of equity, is accuftomed to decide accord- 
ing to the rules of ftrift law. 

To reconcile theie different opinions, itfeems 
nccclfary to fuppofe that they refer to different 
periods ; and that both the chancery, and the 
other courts in queffcion, have, fmee their firft 
eftablifhment, been fubjedted to great altera- 
tions. This is what, from the natxire of things, 
might reafbnably be expefted. Lord Bacon 

* See his Commentaries, Book III. chap. 4 artd 7. 

VQL. II, A A and 
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and Mr. Selden fpeak of the court of chan- 
cery as it flood in^a remote period : and, in a 
matter relating to the hiflory, or even the phi- 
lofophy of law, Jullicc Blackflone might eafily 
be deceived. 

The diflin<flion between flri£l law and equity 
is never, in any country, a permanent diflinc- 
tion. It varies according to the flatc of pro- 
perty, the improvement of arts, the experience 
of judges, the refinement of a people. 

In a rude age the obfervation of mankind 
is dire£led to particular objedls ; and feldom 
leads to the formation of general conclufions. 
The firfl dccifions of Jirdgcs, agreeable to the 
Hate of their knowledge, were fuch as arofe, 
in each cafe, from immediate feelings; that is, 
from confiderations of equity. Thefe judges, 
however, in the courfc of their employment, 
had afterwards occafion to meet with many 
fimilar cafes ; upon which, from the fame im- 
preflions of juflice, as well as in order to avoid 
the appearance of partiality, they were led to 
pronounce a fimilar decifion. A number of 
precedents were thus introduced, and, from the 
force of cuflom, acquired refpedl and authority. 
Different cafes w ere decided, from the view of 

certain 



t)P THE COURTS OF JUSTICE. 355 

tertain great and leading circumftances in 
•which they refembled each other ; and the va- 
rious decihons, pronounced by the courts of 
law, were gradually reduced into order, and 
diftributed into certain clafles, according to the 
feveral grounds and principles upon which 
they proceeded. The utility of eftablifliing 
general rules for the determination of every 
law became alfo an object of attention. By 
limiting and circumferibing the power of a 
judge, they contributed to prevent his par- 
tiality in particular fituations ; and by marking 
out the precife line of condud required from 
every individual, they beftowed upon the peo- 
ple at large, the fecurity and fatisfadion arifing 
from the knowledge of their feveral duties and 
rights. 

But although the fimplification of decihons, 
by reducing them to general principles, was 
attended with manifeft advantage, it was, in 
fome cafes, productive of inconvenience and 
harddiip. It is difficult, upon any fubjed, to 
ellabliffi a rule which is not liable' to excep- 
tions. But the primitive rules of law, intro- 
duced by unexperienced and ignorant judges, 
Were even far from attaining that perfedion 
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which was prafticable. They were frequently 
too narrow ; and frequently too broad. They 
gave rife to decifions, which, in many inftan- 
ces fell extremely fliort of the mark ; and 
which, in many others, Avent far beyond it. 
In cafes of this nature, it became a queftion ; 
whether it was more expedient, by a fcrupu- 
lous obfervance of rules, to avoid the poffi- 
bility of arbitrary pradtice, or by a particular 
deviation from them, to prevent an unjuft de- 
termination ? In order to prevent grofs injuf- 
tice under the fan£tion of legal authority ; an 
evil of the moft alarming nature ; it was 
thought advifeable, upon extraordinary occa- 
ftons, to depart from eftabliftied maxims, and, 
from a complex view of every circumftance, 
to decide according to the feelings of Juftice. 
The diftindlion between JiriSi law and equity 
was thus introduced ; the former comprehend- 
ing the eftabliflied rules ; the latter, the excep- 
tions made to thofc rules In particular cafes. 

But when queftions of equity became nu- 
merous, they too, were often found to relemblc 
one another ; and, requiring a fimilar decifion, 
were by degrees arranged and clafled according 
to their principles. After a contraft, for ex- 
ample. 
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ample, had been enforced by a general rule, it 
might happen, on different occafions, that an 
individual had given a promile, from the un- 
due influence of threats and violence, from 
his being cheated by the other party, or from 
advantage being taken of his ignorance and 
incapacity. On every occaflon of' this nature 
an equitable decifion w^as given ; and, by an 
exception to the common rule of law, the pro- 
mifer was relieved from performance. But, 
the remedy given in fuch cafes being reduced 
into a regular fyftem, could no longer be view- 
ed in the light of a Angular interpoAtion ; and, 
by the ordinary operation of law, every con- 
tradl extorted by force, elicited by fraud, or 
procured in confequence of error and incapa- 
city, was rendered ineffectual. Every primi- 
tive rule of juftice was productive of numerous 
exceptions ; and each of thefe was afterwards 
reduced under general principles ; to which, in 
a fubfequent period, new exceptions became 
neceffary: as from the trunk of a fpreading 
tree there iffue large branches ; each of which 
gives rife to others, that are loft in various di- 
viAons. 

Eaw 
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Law and equity are thus in continual pro- 
greffion ; and the former is conftantly gaining 
ground upon the latter. Every new and ex- 
traordinary interpofition is, by length of time, 
converted into a old rule. A great part of 
what is now ftrift law was formerly confi- 
dered as equity ; and the equitable decifions 
of this age will unavoidably be ranked under 
the ftridl law of the next. 

Although the chancellor, therefore, was ori- 
ginally entrufted with the mere province of 
equity, the revolutions of time have unavoid- 
ably changed the nature of his jurifdidlion. 
He continues to exert an authority in all fuch 
claims as were anciently taken under his pro- 
teftion ; but his interpofitions concerning them 
are now diredlcd by general principles, to which 
various exceptions, according to equity, have 
fince been introduced. He continues, like- 
wife, thofe modes of procedure which were 
fuitable to his primitive fituation, and adapted 
to fuch inveftigatlons as the purpofe of his 
cflablifhment required. 

The ordinary courts of Weflminfler-hall 
have, on the other hand, extended their jurlf- 
didtlon beyond its ancient limits. Though 

they 
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they originally did not venture to deviate from 
the rules of ftridl law, the improvements of a 
later age have inlpired them with a more 
liberal fpirit ; and have rendered their decifions 
more agreeable to the natural didates of 
juftice. 

Thus, the court of chancery has been gradu- 
ally di veiling itfclf of its original charader, and 
alTuming that of the courts of common law ; 
while thofc matters have been, in the fame 
proportion, enlarging their powers, and advan- 
cing within the precinds of equity. 

According to Juftice Blackftone, the eflen- 
tial difference at prefent, between the chancery 
and the courts of common law, conftftsin the 
modes of adminiftering juftice peculiar to each. 
It may deferve to be remarked, that thefc dif- 
ferences are fuch as would naturally arife be- 
tween courts originally diftinguillied, by hav- 
ing the feparate departments of ftrid law'^ and 
equity. 

1 . From the mode of proof adopted by chan- 
cery, all queftions which require a reference to 
the oath of a party are appropriated to that 
court. This peculiarity arole from an opinion, 
entertained by early judges, that it was a hard- 
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fhip to compel any pcrfon to furnifli evidence 
agalnft himfelf. But the view fuggefted by 
equity was more liberal and refined. It ap- 
peared unjuft that a defendant fhould refuft 
to fatisfy a claim which he knew to be well 
founded ; and, unleft he was confeious of hav- 
ing fraudulently w'ithheld performance, he 
could fuffer no damage by his judicial declara- 
tion. 

2. The chancery alone is competent for 
taking proofs by commiffion, when witnelTes 
are abroad, or fliortly to leave the kingdom, or 
hindered by age or infirmity from attending. 
In the courts of common law, the method of 
trial by a jury was univerfally eftablifhed ; and 
as this form required that the witneftes fliould 
be examined in court, the interpofition of 
equity was indlfpenfable, to authorize their 
examination in abfence. 

3. Inftead of awarding damages for ne- 
glcfting to fulfil a contraft, the court of chan- 
cery has power to order fpecific performance. 
From the narrow principles embraced, in eaily 
times, by the courts of ftrift law, no complaint 
was regarded unlefs the plaintiff had fuffered 
in his pecuniary intereft ; and, confequently, 

upon 
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upon the breach of contradl, nothing farther 
could be claimed than reparation of the damage 
incurred. In a more equitable view, it ap- 
peared that every innocent and reafonable 
purpofe of the contradlors ought to be en- 
forced; although, perhaps, the lofs arifing from 
the failure of performance could not be efti- 
rnated in money. A court of equity, there- 
fore, was accuftomed to enjoin, that a contrail 
Ihould be cxprefsly fulfilled. 

4 . Two other branches of power are men- 
tioned as peculiar' to the court of chancery ; 
the one to interpret fecurities for money lent. 
This arofefrom the prohibition, introduced by 
the canon law, of taking interefi; for the loan 
of money ; which occafioned an evafion, by 
means of what is .called a double bond. The 
true conflruftion of this deed, according to the 
intention of the parties, and in oppoiition to 
the words, was beyond the Jurifdiition of the 
ordinary courts. The other branch of power 
alluded to was that of enforcing a truji. This, 
as I formerly obferved, was intended to 
evade the ftatute of mortmain ; and afforded 
the chancellor the firff ground for affuming his 
extraordinary authority in original adlions. 

Confidcring 
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Confidering the origin of the court of 
chancery, there was no reafon to exped; that 
its jurifdidlion would be feparated from that 
rtf the ordinary courts by any fcientific mode 
of arrangement. It was the offspring of 
ttccidcntal emergency ; being merely a tem- 
porary expedient for granting an immediate 
relief to thofe who had fuffered from legal in- 
jufticc. Suppofing that, after it became a 
permanent and regular tribunal, it had re- 
mained upon its original footing, the advan- 
tages likely to have rcfulted from it may rea- 
fonably be called in queftion. That one court 
Ihould have a jurifdidtion according to ftridt 
law, and another according to equity ; that the 
former fhould be obliged, with eyes open, to 
pronounce an unjuft fentence, in conformity 
to an old rule, leaving parties to procure relief 
by application to the latter ; that, in a word, 
the common- law tribunal fliould be empowered 
to view the law-fuit only upon one ftdc, and 
the court of equity upon a difterent one ; fuch 
a regulation appears in itfelf no lefs abfurd and 
ridiculous, than its confcqucnccs would be 
hurtful, by producing a waftc of time, and an 
accumulation of cxpences : not to mention the 

uncertainty 
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uncertainty and fluifluation of conduct arifing 
from the inaccurate and variable boundaries 
by which equity and ftrijS law muft ever be 
diftinguilhed. Even according to the later 
form which the chancery has affumed, and by 
which it has appropriated caufes of a very pc^ 
culiar defeription, or fuch as require a tingular 
mode of procedure, its line of partition from 
the ordinary civil courts may be thought rather 
arbitrary and whimfical. But, however the 
prefent diftribution of the judicial powers may 
be deficient in fpeculative propriety, it feems 
in practice to be attended with no incon- 
venience. The province belonging to each of 
the courts of Weftminffcer-hall appears now to 
be lettled with an cxadlncls which prevents all 
interference or embarraffment ; and there is, 
perhaps, no country in the world where equity 
and ftridl law are more properly tempered with 
each other, or where the adminiftration of 
juftice, both in civil and criminal matters, has 
a freer and more uniform courfe. 


CHAP 
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CHAP. vm. 

Of the Circumjiances which promoted Commerce, 
MannfaSiures, and: the Arts, hi modern Eu- 
rope, and partmdarly in Etigland. 

T^HE commerce of the ancient world was 
confined, in a great rneafure, to the 
coafts of the Mediterranean and of the Red Sea. 
Before the invention of the mariner’s com- 
pals, navigators were afraid of venturing to a 
great diftance from land, and in thofe narrow 
feas, found it ealy, by fmall coafting expedi- 
tions, to carry on an cxtenfive traffic. Not to 
mention what is related concerning the fleets 
of Sefbfl:ris and of Solomon, which are faid to 
have been built upon the Red Sea, we may 
aferibe to this caufc the commerce of the 
Phenicians, the Carthaginians, the Athenians, 
the Rhodians, and many other flates, in the 
iflands and upon the coafl: of the Mediter- 
ranean 
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From the time of Alexander the Great, when 
Greece had become one extenhve kingdom, 
and had formed connexions with Afia, the 
two narrow feas above-mentioned became the 
channel of a more diftant commerce along the 
Indian ocean, by which the vdiluable produc- 
tions of the Eaft were imported into Europe. 
It was in order to facilitate this traffic, that the 
city of Alexandria is fald to have been built. 

The fame commerce was carried on, and 
probably much extended, in the flourlfhing 
periods of the Roman empire, when the nume- 
rous articles of Afiatic luxury were in fuch uni- 
verfal requefl: among that opulent people. The 
decline of the Roman power tended gradually 
to diminifh that branch of trade ; but did not 
entirely deftroy it. Even after the downfall 
of Rome, when Italy had been often ravaged, 
and a great part of it fubdued, by the barba- 
rous nations, there arofc upon the fca-coall 
fame confiderable towns, the inhabitants of 
W'hich continued the ancient courfe of naviga- 
tion, and ftlll maintained a degree of traffic 
with India. The road, however, to that country 
was a good deal changed by the revolutions 
and diforders which happened in Egypt, and 

by 
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by the rife of the Saracen empire ; fo that the 
Indian trade was carried on lefs frequently by 
Alexandria, and moft commonly by the Black 
Sea and part of Tartary, or by a middle way 
through the city of Bagdat, 

During the barbarous period that fucceeded 
the deftrudtion ol' the Homan empire, the fame 
caufe which had formerly promoted the com- 
merce of the Mediterranean, gave rife, in the 
northern part of Europe, to a fmall degree of 
traffic upon the narrow fea of the Baltic. The 
inhabitants of the fouthern coaft of Scandinavia, 
and the northern parts of Germany, being ne- 
ceffitated, in that inhofpitable climate, to fiffi 
for their fubfiftence, became early acquainted 
with navigation, and were thereby encouraged 
not only to undertake piratical expeditions, but 
alfo to exchange with each other the rude pro- 
duce of the country. From the conveniency 
of that lituation, numbers of people were 
drawn, by degrees, to reflde in the neighbour- 
hood, and trading towns were formed upon the 
coaft, or in the mouths of the adjoining rivers. 
For fcveral centuries, the commerce of the 
northern part of Europe was ingrofled by thofe 
towns, in the fame manner as that of the 

fouthern 
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fouthern was ingrofled by fame of the Italian 
ftates. As the laws relating to commerce arc 
ufually eftabliflied by the general cuftom of 
merchants, it commonly happens, that the 
practice of nations who have gained a remark- 
able fuperiority in trade, becomes a model for 
imitation to their neighbours, or fuch as come 
after them in the fame employment. Thus, 
as the Rhodian laws at one period regulated 
the commerce of the ancient world, the llatutes 
ofWifby, the famous capital of Gothland, in 
the Baltic, obtained a fimilar authority, and 
have fmee been confidcred, by many European 
ftates, as the bafis of all their mercantile regu- 
lations. 

In modern Italy, the maritime laws of Amal- 
phi were, in like manner, refpedted and ob- 
ferved by the merchants in that part of Eu- 
rope *. Nothing can flrew more dccifivcly the 
early advances in <trade which were made by 
thofe towns. 

While the Inhabitants of thofe different 
parts of Europe were thus advancing in navi- 
gation and in commerce, they could hardly 


fail 
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fail to make fome progrefs alfo in manufadlures. 
By having a vent for the rude produce of the 
ebuntry, they muft have had freqOcnt oppor- 
tunities of obferving that, by bellowing a little 
labour upon their native commodities, they 
could draw a much greater profit upon the ex- 
change of them. In this manner they were 
encouraged to occupy themfelves in working 
up the raw materials ; to acquire habits of 
induflry ; and to make proficiency in me- 
chanical employments. If we examine the 
hiflory of commercial nations, thofe efpecially 
of the ancient world, we fliall find that this 
has been the ufual courfe of their advancement ; 
and their trade and manufactures have been 
commonly derived from a convenient mari- 
time fituation ; which, by affording them the 
benefit of water-carriage, opened a dlflant 
market for their goods, and tempted them to 
engage in foreign commerce. 

The commerce of Italy feems accordingly 
to have been followed by a rapid improve- 
ment of the mechanical arts. In the twelfth 
and thirteenth centuries, many of the Italian 
towns had arrived at great perfection in manu- 
fadlures ; among which we may take notice of 

Venice, 
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Venice, Genoa, Bologna, Pila, Sienna, and 
Florence. It was from Italy that the art of 
making clocks and watches, as well as many 
other of the finer branches of manufafture, to- 
gether with the mofi: accurate method of keep- 
ing mercantile accompts, was afterwards com- 
municated to the other nations of Europe. 

The advancement of the common arts of 
life was naturally fucceeded by that of the fine 
arts, and of the fciences ; and Florence, which 
had led the way in the former, was likewife 
the firft that made confiderable advances in 
the latter. That city, after having been ag- 
grandized by trade, banking, and manufac- 
tures, began, about the middle of the thir- 
teenth century, to dilcover a taftc of elegance 
and refinement, and to promote the cultiva- 
tion of letters. Charles of Anjov, who then 
obtained the kingdom of Naples as a donation 
from the Pope, and who was, at the fame time, 
the feudal fbvereign of Florence, is faid to 
have been a zealous encourager of thefe liberal 
purfuits. The example of the Florentines was 
fbon followed by the other dates of Italy, in 
proportion as trades and manufadures had 
raifed them to eafe and opulence. 

VOL. II. B B The 
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The intercourfe of thofe Italian liates with 
fbmc of £he opulent nations of the eaft, in con- 
lequence of the crufades, or of othef Cafual 
events, may have contributed fomething to- 
wards the revival of letters in Europe. But 
the Operation of this accidental circumftancc 
muft have entirely been fubordinate to the 
great natural caufe of improvement already 
fuggefted. While the inhabitants of Europe 
continued rude and barbarous, they were not 
likely to procure much knowledge by their 
tfanfient or hoftile communication with Alia; 
but after they had acquired a tafte for the cul- 
tivation of arts and fciences, they, doubtlefs, 
found inftrudtors in that part of the world. 

As the people upon the coaft of the Baltic in- 
habited a poorer country, the produce of which 
was not fo cafily wrought up into valuable ma- 
nufactures, they made a proportionably flower 
progrefs in the mechanical arts ; though, by 
continuing to export their native commodities, 
they acquired a degree of wealth, and many 
of their towns became large and powerful. 
Having been much opprelTed, and obllruCled 
in their trade, by the barons and military peo- 
ple in their neighbourhood, they were led by 

degrees 
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degrees into joint meafures for their own de- 
fence ; and, about the twelfth century, entered 
into that famous Hanfeatic league, which, be- 
ing found of great advantage to the commer- 
cial intereft, was at length rendered fo exten- 
live as to include many cities in other parts of 
Europe. 

As the fituation of towns, upon the coaft of 
a narrow lea, was favourable to foreign com- 
merce, a country interfe6l:ed by many navi- 
gable rivers gave a hmilar encouragement to 
inland trade, and thence likewife to manufac- 
tures. An inland trade, however, cannot be 
rendered very extenfiive, without greater ex- 
pence than is nccelTary to the trade of a ma- 
ritime town. That all the inhabitants may 
have the benefit of a market, canals become re- 
quifite, where the river-navigation is cut olF ; 
roads mull be made, where water-cariiage is 
impradlicable; machinery mull be conftrudled; 
and cattle, fit for draught, mull be procured 
and maintained. It maybe expelled, there- 
fore, that inland trade will be improved more 
flowly than the commerce which is carried on 
along the fea-coaft ; but, as the former hold out 
a market to the inhabitants of a wider coun- 
» B 2 try. 
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try, it is apt, at length, to produce a more ex- 
tcnfive improvement of manufactures. 

We accordingly find, that, after the towns 
of Italy, and thofe upon the coaft of the Bal- 
tic, the part of Europe which made the quick- 
eft advances in trade was the Netherlands; 
where the great number of navigable rivers, 
which divide themfelves into many different 
branches, and the general ftatnefs of the coun- 
try, which made it caly to extend the navi- 
gation by canals, encouraged the inhabitants to 
employ themfelves in the manufacture of their 
natural produAions. 

Befide the facility of water-carriage, the in- 
habitants of the Netherlands appear to have 
derived another advantage from the nature of 
their foil. The two moft confiderable branches 
of manufacture, which contribute to fupply the 
convenicncies or luxuries of any people, arc the 
making of linen and of woollen cloth. With 
regard to the former of thefe branches, that 
country feems fitted to produce the rude ma- 
terials in the greateft perfection. As early as 
the tenth century, we accordingly find that 
the people had, by this peculiar circumftance, 
bpen excited to attempt the manufacture of 

linens ; 
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linens; and that, in order to promote an in- 
land trade of this kind, which fuppofes that 
the commodity muft often be carried to a 
confiderable diftance, Baldwin the young, 
the hereditary count of Flanders, eftabliflied 
fairs and markets in particular towns, as the 
moft convenient places of rendezvous between 
the merchants and their cuftomers. 

After the Flemings had made fome pro- 
grefs in this trade, and when, of confequence, 
individuals among them had acquired Ibmc 
flock, as well as habits of induflry, they alfo 
endeavoured to fupply the demand for woollen 
manufactures, which required no very different 
Ipecies of tkill and dexterity from what they 
had already attairied. In this employment, 
however, they were fubjeCted to greater in- 
con veniency; as, after pufhing it to any con- 
fiderable extent, they were under the rieceffity 
of purchafing the rude materials from foreign 
nations. This obliged them to carry on a 
regular trade with Spain, and with Britain,’ 
the two countries of Europe in which wool 
was produced in greateft abundance. The 
union, however, of the fovereignty of Spain, 
with that of the I^etherlands, which happened 
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in the pcrfon of the emperor Charles the fifth, 
contributed in part to remove that inconveni- 
ency, by fecuring to the latter country the 
wool produced by the former; and the Spa- 
nifh monarch, who faw the rude materials 
manufactured within his own dominions, had 
an opportunity of protecting and encouraging 
every branch of the labour connected with 
that employment. From this time the wool- 
len and linen manufactures of the Nether- 
lands came to be in the fame flourifliing con- 
dition. 

But while this part of Europe enjoyed fuch 
advantages for inland trade, it was not en- 
tirely excluded from a fliare in foreign com- 
merce, by means of Antwerp, and of fomc 
other maritime towns in the neighbourhood. 
The inhabitants of Italy, and of the countries 
upon the coaft of the Baltic, having recipro- 
cally a demand for the commodities produced 
in fuch different climates, were led by degrees 
into a regular traffic. As the Ihips, employed 
in this extenfive navigation, found a conve- 
nient middle ftationin the ports of the Nether- 
lands, the merchants of this country were fur- 
niflied with opportunities of tranlporting their 

linen 
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linen or woollen cloths, both to the Ibuthern 
and northern parts of Europe ; and a furc mar- 
ket was thus opened for thofe valuable com- 
modities. It merits attention, that the opu- 
lence, thus acquired by Flanders, and the 
neighbouring provinces of the Low Countries, 
had the fame effedl as in Italy, of giving en- 
couragtement to literature, and to the cultiva- 
tion of the fine arts. The rife of the Flemifli 
painters was later than that of the Italian, 
becaufe the trade of the Netherlands was of a 
pofterior date; and their not attaining the 
lame perfedion may, among other caufes, be 
afcribed to this circumllance, that the flou- 
rifhing trade of that country was of Ihorter 
duration. 

The encouragement given, in the Nether- 
lands, to painting, was extended alio to mufic, 
and was produ<flive of a fimilar profic’cncy in 
that art. It is obferved, that the Flemings 
were accuftomed, in this period, to fupply the 
reft of Europe with muficlans, as is done in 
our days by the Italians*. 

Towards the end of the fixtcenth, and the 

* See Refleftions on Poetry, Fainting, and Music, by 
the Abbe du Bos. 
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beginning of the feventeenth century, three 
great events concurred to produce a remarkable 
revolution upon the ftate of trade and manu- 
fadlures in general, and that of Europe in par- 
ticular. 

1 . The firft of thefe was the invention of 
the mariner’s compafs; which changed the 
whole I'yftem of navigation, by enablii% na- 
vigators to find their w'ay with certainty in 
the wide ocean, to undertake more diftant 
expeditions, and to complete them with much 
greater quicknefs. When this difeovery had 
been properly afeertained, and reduced to 
pradfice, thofe who inhabited the coaft of a 
narrow fea had no longer that fuperiority, with 
refpedl to commerce, which they formerly 
pofiTcfled; for, whatever advantages they might 
have in a fmall coafting navigation, thefe were 
overbalanced by the inconvcniencies of theif 
iltuation, w'henever they had occafion to fail 
beyond thofe adjacent capes or promontories 
by which they were limited and circumfcribcd. 
The harbours, which became then moft fa- 
vourable to commerce, were fuch as had for- 
merly been leaft fo ; thofe which were the 
fartheft removed from ftreigh^s, or dangerous 

Ihorcs* 



aeOMMERCE, MAKUFACTURES, &C. 577 

fliores, 'and, by their diftance from oppolite 
lands, admitted the freeft paffage to every 
quarter of the globe. 

2. The difcovery of America, and the open- 
ing of a paflage to the Eaft-Indies by the 
Cape of Good Hope, which may be regarded 
as a confequence of the preceding improve- 
ment in navigation, contributed ftiil farther 
to change the courfe of European trade. By 
thefe difcoverics a fet of new and magnificent 
objetls of commerce was prefented, and Eu- 
rope began to entertain the profpe<ft of forming 
fcttlements in diftant countries ; of trading 
with nations in various climates, producing a 
proportional variety of commodities ; and of 
maintaining an ealy correlpondence between 
the remoteft parts of the world. The mer- 
chants of Italy, and of the northern parts of 
Germany, were naturally left behind, in the 
profecution of thefe magnificent views. Their 
fituation, hemmed in by the coaft of the 
Baltic, or of the Mediterranean, was partir . 
cularly unfavourable for that new fpecies of 
trade. They had, befides, a reludance, wc 
may fuppofe, to abandon their old habits, and 
relinquifh that fettled traffic in which they 



378 CIRCUMSTANCES WHICH KRQMOT^ 

had been long engaged, .for the new and ha- 
zardous adventures which were then pointed 
out to them. Adhering, therefore, to their 
former courfe, they found their profits de- 
creafe according as the new commerce became 
confiderable ; and their commercial impor- 
tance was at length, in a great meafure, funk 
and annihilated. 

3 . The violent fhock given, by the Spanifli 
government, to the trading towns of the Ne- 
therlands, occafioned, about this period, a 
change in the manufadlures of Europe, no left 
remarkable than the two foregoing circum- 
ftances produced in its commerce. Philip the 
fccond of Spain embraced the narrow and 
cruel policy of his father Charles the fifth, in 
attempting to extirpate the do6lrines of Lu- 
ther throughout his dominions ; at the fame 
time that be added a bigotry, peculiar to him- 
felf, which led him to feek the accomplifliment 
of his purpofe by mcafures yet more impru- 
dent and fanguinary. The doftrines of the 
ncformation had been fpread very univerfally 
in the Netherlands ; and had been adopted 
with a zeal not inferior to that which appeared 
in any other part of Europe. Philip employed 

the 
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the whole force of the Spanifti monarchy in 
order to fubdue that fpirit of religious inno- 
vation ; and, after a long and obftinate ftrug- 
gle, he at laft prevailed ; but it was by extir- 
pating a great part of the inhabitants, and 
ruining the manufactures of the country. The 
moft independent and fpirited, that is, the 
moll aClive and Ikilful part of the manufac- 
turers, difdaining to fubmit to a tyranny by 
which they were oppreffed in their moft va- 
luable rights, fled from their native country ; 
and, finding a refuge in other European 
nations, carried along with them that know- 
ledge and dexterity in manufactures, and 
thofe habits of induftry, which they polTefled 
in lb eminent a degree. 

Of all the European nations, Great Britain 
was in a condition to reap the moft imme- 
diate profit from thele important changes in 
the Hate of commerce and manufactures. 

England has long enjoyed the peculiar ad- 
vantage of rearing a greater number of Iheep, 
and producing larger quantities of wool, fit 
for manufacture, than moft other parts of the 
world. This is probably derived from the 
flatnefs of the countiy, by which a great part 

of 
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of it is plentifully fupplied with moifture, arid 
from the moderate temperature of its climate ; 
both of which circumftances appear favourable 
to the production of pafture, and to the pro- 
per cultivation of flicep. But, whatever be 
the caufes of it, the faCl is certain, that, Spain 
excepted, no other country can, in this par- 
ticular, be brought in competition with Eng- 
land. Particular mention is made of the 
Englifti wool, even when Britain was a Ro- 
man province ; and, in the early periods of 
our hiftory, the exportation of that commo- 
dity was a confiderablc article of commerce. 
What is remarkable, the Englifti w ool of for- 
mer times appears to have been of a finer 
quality than the prefent ; and there is even 
reafon to believe that it was held fuperior to 
the Spanifh *. Of this extraordinary faCl it 
feems difficult to give any fatisfaClory account. 
I am credibly informed, that the improve- 
ments, made of late years, in the pafture- 
•grounds of England, have greatly debafed the 
quality of the wool ; though, by the increaft? 


* See Observations upon National Industry, by James 
Anderson, and the antborities to ivhicb he refers. 

of 
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of the quantity, they have fufficiently indem- 
nified the proprietors. 

By prtScffing the raw material in great 
plenty, the Englifti appear to have been incited, 
•at an early period, to make fome attempts to- 
ward the fabrication of it. The woollen 
cloth of England is taken notice of while the 
country was under the dominion of the Ro- 
mans. The difbrders which followed while 
the Saxons were fubduing the country, and 
during the fubfequent ravages of the Danes, 
gave great interruption to manufadures ; but, 
foon after the Norman conqueft, and parti- 
cularly in the reigns of Henry the third and 
Edward the firft, that of woollen cloth ap- 
pears to have become an olye<9: of attention. 

The flourilhing reign of Edward the third 
was extremely favourable to improvements ; 
and that enterprifing monarch, notwithftand- 
ing his ardour in the purfuit of militaiy glory, 
was attentive to reform the internal policy of 
the kingdom, and gave particular encourage- 
ment to the woollen manufadlure. He in- 
vited and prote<3ed foreign manufadturers ; and, 
in his reign, a number of Walloon weavers, 
with their families, came and fottled in Eng- 
land, 
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land. An aft of parliament was made, which 
prohibited the wearing of foreign cloth ; and 
another, by which the exportation of wool 
was declared to be felony. Thele regulations, 
however narrow the principles upon which 
they were built, were certainly framed with 
the beft intentions ; but they could have little 
or no cfTeft, as the Englilh, at that time, were 
neither capable of manufafturing the whole 
of their wool, nor even of lupplying their own 
demand for woollen cloth. The crown, there- 
fore, in virtue of its diipenfing power, was ac- 
cuftomed to relieve the raifers of wool, by 
granting occafionally, to individuals, a licence 
for exportation ; and, as a difpenfation in this 
cafe was abfolutely necclTary to procure a mar- 
ket for the commodity, it became the fburce 
of a revenue to the fovereign, who obtained a 
price fo' every licence which he bellowed. 

The woollen trade of England made con- 
hderable advances in the reign of Henry the 
foventh, when, after a long courfe of civil dif- 
fenfion, the people began to enjoy tranquillity 
under a prince who favoured and protcfted the 
arts of peace. About thb time were let on 
foot the coarfe woollen manufaftures of York- 

fliire ; 
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(hire ; particularly at Wakefield, Leeds, and 
Halifax ; places remarkably well adapted to 
that fpecies of work, from the plenty of coal, 
and the numerous fprings of water with which 
they are fupplicd. 

The extenfion of manufactures, about this 
period, became fb confiderable as to produce 
an alteration in the whole face of the country ; 
and, in particular, gave rife to improvements 
in hufbandry, and in the different arts' con- 
nected with it. The enlargement of towns 
and villages, compofed of tradefmen and mer- 
chants, could not fail to encrcafe the demand 
for provifions in the neighbourhood, and, by 
enhancing the value of every article raifed by 
the farmers, to advance the profits of their 
employment. From this improvement of 
their circumftances, the tenants were foon 
enabled, by offering an additional rent, to pro- 
cure leafes for a term of years ; and the ma'fter, 
whole daily expences were encrcafcd by the 
progrefs of trade and luxury, was^ content to* 
receive a pecuniary compenfation, for the lofs 
of that authority over his dependants, which 
he was obliged to relinquifh. Thus the free- 
dom and independence, w'hich the mercantile 

and 



3^4 CIRCUMSTANCES WHICH PROMOTED 

and manufafturing people derived from the 
nature of their employment, was, in fomc mea- 
fiire, communicated to the peaiantry ; who, 
inftcad of remaining tenants at will, were fe- 
cured for a limited term in- the polTeffion of 
their farms. 

In confequence of thefe changes, the num- 
ber of villeins in England was greatly dimi- 
niflied, in the reign of Henry the feventh ; 
and before the acceffion of James the firft, 
that dais of men had entirely difappeared. 
Without any public law upon the fubjed, 
their condition was gradually improved by 
particular bargains with their mafter; and, ac- 
cording as their opulence enabled them to pur- 
chafe higher privileges, they acquired longer 
leales, or were converted into copjholdersy or 
freeholders. 

As, from this time, the Englilh continued, 
with unremitting ardour, to profecute their 
improvements, and were continually advancing 
in opulence, as well as in Ikill and dexterity, 
and in the'habits of induftry, it was to be ex- 
peded that, in the long run, the pofTeflion of 
the rude material of the woollen manufac- 
ture would give them a manifeft fuperiority 

in 
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ill that branch of bufmefs, and put it in their 
power to underfell other nations who had not 
the fame advantage. 

In the reign of queen Elizabeth, that fevere 
blow, which I formerly mentioned, was given 
to the trade of the Low Countries ; by which 
every branch of manufacture was greatly im-^ 
paired, and that of woollen cloth was totally 
deftroyed. Thus the dcftruClion of the wool- 
len trade of the Netherlands happened at the 
very critical period, when the Englifli were 
uome to be in a condition of turning that 
event to their own emolument. The manu* 
faClurers who had been driven from their na* 


tlve land found a welcome refuge from queen 
Elizabeth ; and the greater part of them took 
up their rcfidence in England ; fo that the in- 
habitants of the former country became, in 
the higheft degree, inftrumental in promoting 
the trade of the latter ; inftead of retarding or 
depreffing it, by that fuperlority of induftry 
and llcill, and that uninterrupted pofleffion of* 
the market which they had long maintained. 

In Spain, the only other country of Europe 
enjoying fimilar advantages to thofe of Eng- 
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land, 
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land, the improvement of the woollen manu- 
failure was prevented by a variety of concur- 
ring circumftances. The rooted animofity be- 
tween the profeffors of the Chriftian and Ma- 
hometan religions, herifhed by the remem- 
brance of many a(5ls of cruelty and oppreffion, 
bad excited Ferdinand of Arragon, when he 
became mafter of the country, to perfecute 
the Moors, the only induftrious part of the 
inhabitants. In a fubfequent reign, they were 
entirely extirpated. The fame imprudent and 
barbarous policy interrupted and difeouraged 
the trade of the Netherlands ; and, after thefc 
two fatal events, the fudden importation of 
gold and filver into Spain, in confequence of 
the polTeffion of America, completed the de- 
ftrudion of induflry among the people, by 
railing individuals to fudden wealth, and mak- 
ing them delpife the (low and diftant returns 
of trade and manufad-ures. 

Upon the ruin of the Spanifh Netherlands, 
were eftablifhed the line woollen manufac- 
tures of Wiltfhire, and ibme of the neigh- 
bouring counties; thofe parts of England 
which produced the greateft number of fheep, 

and 
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ahd in which the fuperior quality of the wool 
was moft remarkable. iThe rapid improve- 
ments in* that great branch of manufacture, 
which became confpicuous in England, had a 
natural tendency to introduce other branches, 
more or lefs conneded with it ; and, when a 
great body of the people had acquired induftry 
and Ikill in one fort of employment, it was 
not very difficult, as occafion required, to ex- 
tend their application to other trades and pro- 
feffions. 

While thefe circumftances bellowed upon 
England, a fuperiority in manufaClures, Ihe 
began to enjoy advantages no lefs confpicuous, 
with regard to navigation and commerce. 
When the people of Europe had become qua- 
lified for extenfive naval undertakings, the dif- 
tance of Britain from the continent, and her 
fituation as an ifland, afforded her a fuperiority 
to moft other countries in the number of fuch 
harbours as have a free communication with 
all parts of the globe. Her infular fituation 
was, at the fame time, no left advantageous 
with refpeCl to inland trade, from the nume- 
rous bays and rivers, which, by interfering 

c c 2 the 
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the country in different places, extended the 
benefit of water-carriage to the greater part of 
the inhabitants. As the bulk of the people 
became thus familiar with the dangers and vi- 
ciffitudes incident to thole who live upon 
water, they acquired habits which fitted them 
for a fcafaring life, and rendered them dex- 
trous in thofc arts which arc fubfervient to 
navigation, the great inftrument of commerce. 
In thefc circumllanccs, there has been formed 
a numerous body of failors, equally prepared 
for commercial and for military enterprifes. 
As, in the early Hate of the feudal nations, the 
great body of the people were, without labour 
or expcncc, qualified for all the fervices of the 
field ; fo, in Britain, a great proportion of the 
inhabitants, after the advancement of com- 
merce, became a Ibrt of naval militia, ready, 
upon all occafions, for the equipment of hei* 
fleets, and, without the affiftance of nceUigation 
a&s, or other precautions of the legiflaturey 
fully fuflicient for the defence of the country. 

Thefe advantages, however, were rendered 
more liable and permanent by the great extent 
of this ifland, fuperior to that of moll others 

upon 
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upon the globe. This, as it united the inha- 
bitants in one great ftate, made therp capable 
of exerting a force adequate to the protection 
of its commerce and manufactures. To the 
extent of her dominions Great Britain is in- 
debted for her long-continued profperity. The 
commercial dates, both in ancient and mo- 
dern times, which were formed in iflands of 
fmall extent, have been frequently overturned 
in a flrort time, either by the jealoufy of neigh- 
bours, or by an accidental collifion with more 
powerful nations. The prefent combination 
of European powders againft Great Britain, de- 
m.onftratcs the jealoufy which a national fupe- 
rioricy in trade is likely to excite, and the 
force which is ncccflary to maintain that dan- 
gerous pre-eminence 

That the government of England, in that 
period, had alfo a peculiar tendency to promote 
her trade and manufactures, it is impoffiblc to 
doubt. As the inhabitants were better fecured 
in their property, and proteClcd from oppref- 
five taxes, than in any other European king- 
dom, it is natural to fuppofc that their in- 

* This was written before the peace in 1782. 
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duiby was excited by the certain profpeA of 
enjoying whatever they Ihould acquire. Though 
the Englifh conftitution was then deftitutc of 
many improvements which it has now hap- 
pily received, yet, compared with the other 
extenfive governments of Europe in that age, 
it may be regarded as a iyftem of liberty. 
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CHAP. IX. 

Of Henry the Seventh. — Circumjiances which, 
in his reign, contributed to the Exaltation of 
the Crown. — Review of the Government of 
this period. 

I N the reign of Henry the feventh, the 
power of the crown, which had been gra- 
dually advancing from the Norman conqueft, 
was exalted to a greater height than it had 
formerly attained. The circumflances which 
produced this alteration, either arofe from the 
general ftate of the country, and the natural 
tendency of its government ; or were the con- 
fequence of fmgular events, and occafional 
conjund:ures. 

1 . The improvements in agriculture, and 
in trade and manufailures, which appeared fo 
confpicuoufly from the acceflSon of the Tudor 
family, contributed, more than any other cir- 
cumftance, to increaie the influence and au- 
thority of the crown. By thefe improvements, 
perfons of the lower clafs were led to the ac- 
c c 4 quihtion 
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quilition of different privileges and immuni- 
ties : inflead of remaining in the idle ftate of 
retainers, they found employment either as 
farmers, who paying a fixed rent, were ex- 
empted from the arbitrary will of a mafter, or 
as tradefmen and merchants, who, at a dif- 
tance from any fuperior, were enriched by 
the profits of their induftry. Thcfe circum- 
ftances naturally produced that fpirit of inde- 
pendence which is fo favourable to civil li- 
berty, and which, in after times, exerted itfelf 
in oppofition to the power of the crown. But 
fuch w'as the fituation of the great body of 
the people, upon their firft exaltation, that, 
inflead of attempting to deprefs, they were led 
to fupport the political influence of the mo- 
narch. His protedlion they had formerly ex- 
perienced, in oppofition to thofe great pro- 
prietl^rs of land in their neighbourhood, by 
whom they had been opprefled, and who flill 
were endeavouring to retain them in fubjec- 
tion. Notwithflanding the change of their 
condition, their power was not fo eflablifhed 
as to enable them, alone and unprotedled, to 
withfland thefe ancient opprefTors; and from 
their former habits, as well as from the dan- 
gers 
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gets and difficulties which were not yet en- 
tirely removed, they ftill adhered to the fove- 
reign as their natural protestor. In this pe- 
culiar ftate of things, the intcreft of the crown 
coincided with that of the great body of the 
people; while the ambition of the nobles ap- 
peared equally inconfiftent with both. To 
humble the ariftocracy was therefore the firft 
aim of the lower order of the inhabitants ; 
but, in their attempts to deftroy two or three 
hundred petty tyrants, they incurred the 
hazard of raifing up a fingle one more power- 
ful than them all. 

This union of the crown w'ith the great 
body of the people, at the fame time that it 
primarily encreafed the authority of the mo- 
narch, contributed indiredly to preferve the 
ancient privileges of parliament. As the houfe 
of commons, which daily rofe to higher con- 
fideration, was in the intereft of the king, 
and ufually fupported his meafures if not ex- 
tremely odious and oppreffivc, he found it 
expedient to call frequent meetings of that 
aflembly. Thus the very power, which the 
interpofitions of parliament were calculated 
to reftrain, invited and prompted this national 

council 
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council to cxcrcife its rights ; becaufe, in the 
cxcrcifc of them, it was difpofed to gratify the 
inclination or humour of the fovereign, who 
regarded prefent convenience more than the 
future cffcdls of example. 

The fame views of intereft, which led the 
Icing to call frequent meetings of parliament, 
induced him to beftow additional weight upon 
the houfe of commons, by encreafing the num- 
ber of its members. For this purpofe, many 
fmall towns, upon the demefne of the crown, 
were incorporated, and invefted w'ith all the 
privileges of royal boroughs; in confequence 
of which they became entitled to fend the 
utual number of burgeffes to parliament. In 
other towns, which had anciently been incor- 
po'rated, but w hich had long neglected to fend 
reprefentatives, that obligation was renewed 
and infarced. The poorer and more infignifi- 
cant thcle boroughs were, they promoted more 
effectually the defign with which they were 
created; being fo much the more dependant 
upon the fovereign, and the more likely to 
choofe reprefentatives willing to follow his 
direClion. 

During the reigns of the Tudor princes, 

after 
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after that of Henry the feventh, and even 
upon the acceffion of the Stewart faroily, this 
expedient was put in practice to a great extent, 
and apparently with great fuccefs. Henry the 
eighth reftored, or gave, to twelve counties, 
and to as many boroughs in Wales, fhe right 
of fending, each of them one reprefentative. 
In other parts of his domain he alfo created 
eight new boroughs, requiring two delegates 
from each. Edward the fixth created thir- 
teen boroughs ; and reftored ten of thole 
which had given up the right of reprefenta- 
tion. Mary created ten, and renewed the 
ancient privilege in tw'o. In the reign of 
Elizabeth, no fewer than twenty-four parlia- 
mentary boroughs were created; and feven 
were reftored. James the fiift created fix, 
and reftored eight. Charles the firft reftored 
nine. From each of thefe boroughs two re- 
prefentatives appear to have been admitted*. 

The circumftances now mentioned will, in 
a great meafure, account for that very unequal 
reprefentation in parliament, which has been 
fo often and fo juftly complained of. No 
view of national utility could ever have pro* 

• See Notitia Parliamentaria, by Browne WilKs. 

duced 



■ ^ g 6 exaltation of the crown 

duced fo grofs an abfurdity. But, as the 
Icing had an intcrdt in augmenting the houfe 
of commons, in order, with their affiftancc, to 
countcrad the influence of the peers; fo by 
multiplying the fmall and infignificant bo- 
roughs, he Iccured a more numerous party in 
that houfe, and was enabled, with greater fa- 
cility, to over-rule its determinations. 

2. The occurrences which had preceded 
the acceflion of Henry the feventh, and the 
general difpofition which thefe had produced 
in the nation, were likewife highly favourable 
to the intcreft of the monarch. During the 
long and bloody civU war between the houles 
of York and L/ancaflcr, c\cry perfbn of dif- 
tindliq.i had been engaged in fupporting one 
or other of the competitor:? ; apd, t'rom the 
various turns of fortune exhibited in the pra- 
grefs of the conteft, had alternately fallen under 
the power of the adverfe party. At the final 
termination of the difpute, many of the great 
families were totally ruined; all of them were 
much exhaullcd and weakened. The dignity 
of the crown had, indeed, from the fam? 
caufes, been alfo greatly impaired. But the 
royal demefnes were not fo liable to be dil- 
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membered as thofe of the nobility; and, upon 
the reftoration of public tranquillity, the nu- 
merous refourccs of the monarch, which were 
all directed to the fame objeA, afforded him 
great advantages, in extending his authority 
over a broken and disjointed ariftocracy. Dur- 
ing the alternate government of the two con- 
tending branches of the royal family, the par- 
tizans of both had probably occahon to think 
their fcrviccs undervalued ; and to be dif- 
gufted with the fyftem of adminiftration 
which prevailed. Henry the fixth, in whom 
the line of Lancafter forfeited the crown, 
had, by his incapacity, excited univerfal con- 
tempt. The crimes of Richard the third, the 
laft monarch of the houfe of York, had ren- 
dered him the object of horror and deteftation. 
Time and experience had gradually abated 
the zeal of party ; and the nation, clred in 
wafting its blood and treafure in fo unprofit- 
able a quarrel, was become willing to adopt 
any lyftem that promifed a removal of the 
prefent diforders. Henry the feventh, accord- 
ingly, obtained the crown by a fort of com- 
promife between the two parties ; being the 
acknowledged head of the houfe of Lan- 

caftcr ; 
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cafter ; and having come under a folemn eil- 
gagement to marry Elizabeth, the daughter 
of Edward the fourth, and now helrefs of the 
houfe of York. In that conjundfure a better 
bargain for the York ills, or one more likely to 
promote the general intereft of the nation, 
could hardly be expedled. Henry was the de- 
liverer of his country from the tyranny of Ri- 
chard ; and appears to have been the only per- 
Ibn poflefled of fuch credit and influence, as 
were neceflTary to hold the feeptre with fleadi- 
nefs, and to create the expectation of a quiet 
and permanent reign. The fame views and 
difppfltions which had eftablifhed this prince 
upon the throne, were likely to produce a 
general fubmilTion to his authority, and aver- 
fion to every meafure which might occafion 
frefli difturbance, or threaten once more to 
plunge the nation into the former calamities. 

3. The pcrfonal charaCler of Henry was 
calculated for improving, to the utmoft, the 
advantages which he derived from his peculiar 
fituation. Lefs remarkable for the brilliancy 
of his talents, or the extent of his geniuS, than 
for the folidity of his judgment, he difeovered 
uncommon fagacity in difeerning his own in-* 

tereft, 
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tereft, and unremitting a/Tiduity and vigour in 
promoting it. His great objedls were, ta 
maintain the pofleffion of the throne, to de- 
prefs the nobility, and to exalt the preroga- 
tive ; and thefe he appears to have invariably 
purfued, w'ithout being ever blinded by paffion, 
relaxed by indolence, or milled by vanity. 
Cautious in forming no vifionary or diftant 
fchemes, he was refolute in executing his 
meafures, and dextrous in extricating himfelf 
from difficulties. In war he difplayed adlivity, 
valour, and conduct, and was fortunate in ail 
his undertakings; but he feems to have en- 
gaged in them from neceffity, or from the 
profpc(ft of emolument, more than from the 
delire of procuring military reputation. Full 
of fufpicion, he admitted no perfon to his 
confidence; but alTumed the entire diredion 
of every public department; and was even at- 
tentive to the moll minute and trivial con- 
cerns. His minifters were generally ecclefi- 
aftics, or men of low rank ; and were employ- 
ed as the mere inllruments of his government. 

The jealoufy which Henry difeovered of all 
the friends of the York family, and the feve- 
rity with which he treated them, have been 

ufually 
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tlfually cenfured as illiberal and impolitic?. 
To the praife of liberal views and fcntiments, 
this monarch had certainly no claim. But 
that this plan of condudl was contrary to the 
maxims of found policy, may perhaps be 
doubted. When a political junto is fb much 
broken and reduced as to be no longer formi-- 
dable, prudence teems to require that its mem- 
bers fhould not be pointed out by invidious 
diftintflions; but that, by gentle treatment^ 
they fhould be induced to lay afide their pe- 
culiar principles and opinions. But when the 
individuals of an unfuccefsful party are ftill 
pofTefTed of fo much power, as to afford the 
profpeff of rifing to fuperiority in the Itafe, it 
is vain to expcift that their attachment will be 
fecured by marks of confidence and favour. 
Hope co-operates with refentment, to keep 
alive the fpirit of oppofition ; and the par- 
ticipation of honours and emoluments is only 
furnifhing them with W^ljpons for the dc- 
ftrudion of their political enemies. Such was 
the fituation of the numerous adherents of the 
houfe of York. They had, indeed, yielded 
to the exigency of the times ; but they were 
Hill poffeffed of much influence, and. were far 

from 
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from being thoroughly reconciled to the ad- 
vancement of a family which they had fo long 
oppofed. 

From the imputation of avarice the cha- 
radler of Henry cannot fo eafily be vindicated. 
That vice, it Hiould feem, was equally pro- 
moted by thofe habits of minute attention for 
which he was rioted, and by the circum- 
fianccs of the crown during the period in 
which he lived. In the prefent age, when 
the chief fupport of government is derived 
from taxes, and when it Is regarded as a duty 
upon the people to fupply all the deficiencies 
of the public revenue, the dlfpofition of the 
king to accumulate wealth would be a moft 
extravagant and ridiculous propenfity. But in 
thofe times, when the private eftate of the 
fbvereign was the principal fund for defraying 
his expences, and when every new cxa<5tion 
frpm his fubjeds was deemed a general griev- 
ance, he had the fame ihtereft with every 
other individual to pradife ceconomy ; and 
his love of money might be in reality the love 
of independence and of power. In all coun- 
tries, accordingly, in which commerce and. 
the arts have made little progrefs, it- becomes 

VQL. II. DP the 
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the aim of every wife prince, by fiugality in 
time of peace, to prepare for war by amaffing 
a treafure. “ Whereunto,” fays my Lord 
Bacoin, in his character of Henry the fevcnth, 
“ I Ihould add, that having every day occalion 
to take notice of the neceffities and Ihifts 
“ for money, of other great princes abroad, it 
** did the better, by comparifon, fet off to him 
the felicity of full coffers.” 

The ufe that might be made of the ad- 
vaneement of the commons, in railing the 
power of the crown in oppofition to that of 
the nobility, feems not to have efcaped the 
penetration of Henry; and in the flatutes 
which pafled in his reign, we difeover the 
policy of the monarch, co-operating with the 
natural improvements of fociety, in diminifli- 
ing the influence of the ariftocracy. 

The artifice of entails, rendered effectual 
by a flatute, in the reign of Edward the firft, 
bad for a long time prevented the barons from 
difmembering their eftates. But the general 
propenlity to alienation, arifmg from the ad- 
vancement of commerce and manufadures, 
Kccame at length fo ftrong, that it could no 
longer be withftood by fuch unnatural rc- 

flraints. 
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firaints. When a law is diredly contrary to 
the bent of a whole people, it muft cither be 
repealed or evaded. In the reign of Edward 
the fourth, the device of a common recoverjt, 
that is, a collufive judgment by a court of 
juftice, was accordingly held fufficient to de- 
feat an entail. For the fame purpofe, the 
ingenuity of lawyers had fuggefted the ex- 
pedient of a ^ne, or collufive agreement, en- 
tered upon the records of a court ; to which 
Henry the feventh, by an aft of parliament, 
in the fourth year of his reign, procured the 
fanftion of the legillature. Thus, by the 
diflblution of entails, an unbounded liberty 
was given to the alienation of land ; and by 
the growing luxury of the times, a great part 
of the wealth, which had been artificially ac'* 
cumulated, in the pofleffion of the nobility, 
was gradually dillipated and tranfcrrecl to the 
commons. Whatever might be the ultimate" 
confequences of this alteration, its immediate 
effefts were undoubtedly advantageous to the 
monarch. 

The wealth of the bartms being lelTened, 
while their manner of living was becoming 
more exjpenfive, they were laid under the ne- 
U D 2 ceffity 
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ceffity of reducing the number of their mili - 
tsiry fervants. This change in the fituation 
of the nobility, fo conducive to the good order 
of the kingdom, parliament had repeatedly 
endeavoured to promote, by prohibiting their 
keeping retainers in liveries, for the purpofe of 
affifting them in their quarrels; a regulation 
which Henry is faid to have exerted the ut- 
moft vigilance and acclivity to enforce. 

Many other regulations were introduced in 
this reign, by tending to improve the police, 
and to promote the induftry and the impor- 
tance of the lower orders of the people, con- 
tributed more indirectly to the fame political 
changes. 

Frdm thefe concurring circumftances, the 
prerogative w'as, no doubt, confiderably ad- 
vanced, after the acceHion of Henry the fe- 
venth. Its advancement, however, appears 
not fo much in the aflumption of new powers 
by the monarch, as in the different fpirit with 
which the ancient powers began to be exef- 
cifed. This will be evident from an exami-. 
nation of thofe different branches of govern- 
ment which cuftom had then appropriated to 
the king, and to the national affembly. . 

The 
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The legiflative power, in conformity to the 
xincient conftitution, was, without all qucftion, 
exclufively vcftcd in parliament ; as the exe- 
cutive power, that of declaring peace and war, 
of levying troops, of commanding the armies, 
and, in general, that of providing for the na- 
tional defence, was committed to the king. 
There were two methods, however, by which, 
upon fome occafions, the king evaded or 
encroached upon this power of parliament. , 

When a ftatute prohibited any aftion, or 
enjoined any rule of conduct, the king, as 
reprefenting the community, might remit the 
penalties incurred by the tranfgreffion of it. 
From a ftep of this nature it was thought no 
conhdcrable ftretch, that he fliould previoufly 
give to individuals a difpenfation from the ob- 
fervance of the law ; fince the latter feemed 
to be nothing more than a different mode of 
cxcrclfing a power which he was univerfally 
allowed to pofTcfs. To pardon a criminal, 
after he has been guilty, is indeed lefs dangerous 
to focicty than to give a previous indulgence 
to the commiffion of crimes ; but in a rude 
age, this difference was likely to be overlook- 
ed. Hence the origin of the d'tfpsnjing power-, 
D D 3 which 
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which was early cxcrcilcd by the fovcreign; 
and which, as long as it was kept within a 
narrow compafs, appears to have excited little 
attention. By degrees, however, thele extra- 
ordinary interpoiitions of the crown were 
multiplied, and extended to things of greater 
importance; and in Ibme cafes, inftead of 
granting a mere exemption to particular per- 
sons, were at length carried fo far at once, 
by a general difpenfation, to fufpend all the 
efFe<fts of a ftatute. This laft exertion of the 
regal power, which was of much greater 
magnitude, appears to have been, in feme mea- 
fiire, concealed under the malk of the former; 
and had never been avowed as a diftindl 
branch of the prerogative*. It was indeed 
impoffible that the parliament could admit 
liich a claim of the fovereign, without fur- 
rendering to him its legiflative authority. 

* See the trial of the Bishops in the reign of James II. 
In the course of that trial, in which all the lawyers of emi- 
nutcc were engaged, and contended every point witli 
great eagerness, it is asserted by the counsel for the bishops, 
and not contradicted on the other side, that from the 
Norman conquest, until the accession of the house of 
Stewart, a general power of suspending or dispensing with 
the laws had never been directly claim<id by the crown. 

The 
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The general fufpenfion of a law is equal to a 
temporary abrogation; and therefore can only 
proceed from the fame power by which the 
law was made. 

But the difpenfing power of the crown, 
even in favour of particular pcrfons, had been 
virtually difallowed and reprol^^ted in par- 
liament. In the reign of Richard the fecoqd, 
a power was granted to the king of making 
fuch fufferance, touching the Jiatute of provifor^ 
as fhould feem to him reafonahle and profitahU. 
But this ftatute, at the fame time that it ina- 
piie^ his having, of himfeif, no fuch authority, 
allows this power only until the next parlia- 
ment; and contains a proteftation, that it is a 
novelty, and that it (hail not be drawn into 
example for the time to corned. 

* The statute, which passed in the fifteenth of Richard 
the second, is as follows: “ Be it remembereof, touching 
tl^e statute of Provisoes, that the commons (for the great 
“ confidence which they have in the person of our lord the 
“ king, and in his most excellent knowledge, and in the 
“ great tenderness which he hath for his' crown, and the 
“ rights thereof, and also in the noble ^nd high discretion 
“ of the lords) have assented in full parliament, that our 
“ said lord the king, by advice and assent of the said lords, 
** may make such sufferance, touching the said statute^ as shall 

D D 4 seept 
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As the king attempted, in fomc cafes, to 
interrupt the courfe of the ftatutcs already 

“ sem to him reasomhie and f rojilable, until the next parliament, 
SO as the said statute be not repealed in no article thereof: 
and that all those who have any benefices by force of 
the said statute, before this present parliament j and also 
** that all those, to whom any aid, tranquillity or advantage 
is accrued by virtue of the said statute, of the benefices of 
holy church (of which they were heretofore in possession) 
as well by presentation or collation of our lord the king, 
** as of the ordinaries or religious persons whatsoever, or by 
any other manner or way whatsoever; may freely have 
and enjoy them, and peaceably continue their possession 
thereof, without being ousted thereof, or any ways chal- 
Icnged, hindered, molested, disquieted, or grieved here- 
after, by any provisors or others, against the form and 
effect of the statute aforesaid, by reason of the said suf- 
fcrancc, in any time to come. And moreover, that the 
said commons may disagree, at the next parliament, to 
** this sufferance, and fully resort to the said statute, if it 
shall seem good to them to doit: with protestation , this 
** assent, which is a novelty^ and has not been done before 
** this time, be nQt drawn into eminple or consequence^ for 
time to comcr And they prayed our lord the king, 
that the protestation might be entered of record in the 
roll pf parliament ; ^nd the king granted and command-* 
ed to do it.” 

^ TJie statute qf ^rovUors had prohibited, under severe 
penalties^ the procuring or accepting ecclesiastical benefices 
frgm the popej and it U. evident that, by the present act of 

parliament^, 
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made, fo he endeavoured, fometimes, by his 
commands, to fupply the place of new regu- 
lations. In the charadcr of chief magiftrate, 
he aflumed the care of maintaining the police 
of the kingdom ; and, in order to put his fub- 
jefts upon their guard, fb that none might pre- 
tend ignorance of the duties required of them, 
he frequently ilTued proclamations, with re- 
Ipedl to thofe rules of condubl which he had 
occafion to enforce. But as thefe commandi 
of the fovcrcign w'cre not always confined to 
the mere execution of the laws already in 
being, it was not eafy for the people at large to 
diflinguifli in what cafes they exceeded that 
boundary, or to determine the degree of obe- 
dience to which they were llridfly entitled. 
As, however, few would be willing to incur 
the king’? difplcafure by calling their validity 
in queflion, the royal proclamations ■ were aU 
lowed to advance in authority, according to 
the increafmg influence and dignity of the 
crowm. In the reign of Henry the feventj;i, 

t 

parliament, it was intended that the king should dispense 
with that statute in favour of particular persons only, 
that he §houW all at once suspend the effect of it. E,yc» 
this dispensation to individuals is termed a noveIfy\ 


they 
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they rofc to higher confideration than they had 
pofl'effed in any former period. But even in 
this reign, it is not pretended that they had the 
force of laws ; nor does it appear that they were 
made effedtual by the ordinary courts of juftice. 

2. Under the iegiflative power was included 
that of determining the mles by which the 
people fliould contribute to defray the expence 
of government. The right of impofing taxes 
had therefore been invariably claimed and cx- 
ercifed by parliament. But, in order to pro- 
cure, money, without the authority of that 
affcmbly, the king had rccourfe to a variety of 
expedients. 

The firft, and moft obvious, was that of fo- 
liciting a benevolence. This was originally a 
contribution made by the king’s immediate 
vailals; but, from a relaxation of the ancient 
feudal principles, had afterwards, in the reign, 
it ihould feem, of Edward the fourth, been 
extended over the whole kingdom*. It was 
always, except in three fingular cafes, confi* 

* This extension of a benevolence Is probably what is meant 
by Lord Bacon, when he says, ** This tax was devised by 
Edward the fourth, for which he sustained much envy.” 

dered 
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dered as a free gift; and could not be levied, 
by force, from iiich as perfifted in refufing it. 
But although the people were not bound, in 
law, to contribute ; they had every induce- 
ment from expediency; fincc a refufal was 
likely tp be attended with greater inconvc- 
niency than the payment of the money which 
was demanded. From the difcretionary power 
of executing the law, the crown had many 
opportunities of harafling thofc who (hewed 
themfelves unwilling to relieve its necedities; 
and feldom could fail to make them heartily 
repent of their obftinacy. In particular, from 
the diredlion of the army, the king had the 
power of quartering troops in any part of the 
kingdom; by which means he was enabled, 
however unjuftly, to create cxpence and vexa- 
tion to fuchof the inhabitants as had not com- 
plied with his demands. The very (bheitation 
of a benevolence upKDn the part of thub crown, 
was therefore juftly regarded in the light of 
hardftiip; and, in the preceding reign, appears 
to have been, in every (hape, condemned and 
prohibited by parliament: which providea, 
** that the king’s fubjedls (hall from hence- 
forth, in no wife, be charged by fuch charge, 

** exaction, 
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exadlon, or impofltion called a hcnevolence, 
nor by fuch like charge ; and that fuch ex- 
“ a<5lions called benevolences, before this time 
“ taken, be taken for no example, to make any 
“ fuch, or ally like charge of any of the king’s 
“ fubje<Jls liereafter, but lhall be damned and 
anymlled for ever 

Notw'ithflanding the violence with which 
the legifature haid thus teftified its dilappro- 
bation of this praiflice, w’c find that in the fe- 
venth year of Henry the feventh, the parlia- 
ment, upon occafion of a war with France, 
exprcfsly permitted the king to levy a benevo- 
lence. That this, how'ever, was intended as a 
mere voluntary contribution, appears from the 
’accounf of ft given by Lord Bacon, who fays, 
it vi^asrfo'be^lcvicd ftom the more able fort, and 
rtietitidnstfti-^dition concerning the arguments 
^hich ‘l!he’ c()T!hrriiffioners-for gathering the bc- 
Tievol3ni^^v^8r^'irfftrulSled to employ; that, 
if th^y^hfet'^it'h any thkt were fparing, they 
'■‘"fhcnild'^*teirthem,'thatthey'muft needs have, 
becauf^'they laid up ; and if they were fpend- 
' they mull heeds have, becaufe it was 
**■ fden iirth’tir port, and manner of living : fo 

.•c. 'i# i- Richard III, c. 2. 
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“ neither kind came amifs.” This was called 
by fome biftiop Morton’s fork, by others his 
crutch 

In a few years after, parliament made what 
my Lord Bacon calls an underpropping a£i of 
the benevolence, by ordaining that the fums, 
which any perfon had agreed to pay, might be 
levied by the ordinary courle of law. This a<ft, 
however, ftill fuppofes that, independent of the 
confent of the party, no contribution of this 
nature could ever be made elFeduai. 

Befide the benevolence formerly mentioned, 
which was obtained by the permiflion of the 
legiflature, there was only one more levied by 
Henry the feventh. On all other occalions, 
the general alTeflments procured by this mo- 
narch were fupported by the authority of par- 
liament, and impofed in the direft form of a 
tax. . , 

When the kings of England had realbn to 
fufpe^l that the benevolence of their fubje<fls 
might be exhaufted, they had fometimes ra- 
courfe to another expedient, that of reqnefting 
a loan. This mode of j;elief, as it ftrongly 

* Hist, of the reign of Henry the seventh. 

marked 
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marked the necelCties of the crown, and its 
reludancc to burden the people, and required 
no more than the temporary ufe of their mo« 
ney, could with left decency be withheld. But, 
in reality, a loan, when granted to the fove- 
rcign, come to be nearly of the fame amount 
with a benevolence. From the condition of the 
debtor, he could never be compelled todojuf- 
tice to his creditors ; and his circumftances 
were fuch as always afforded plaufible pre- 
tences for delaying and evading re-payment. 
Although the nature of a loan, implying a mu- 
tual tranfat^ion, appeared to exclude any idea 
of right in demanding it, yet the famcindircift 
methods might cafily be pra(511fed by the crown 
for procuring a fupply in this manner, as under 
the form of a benevolence. We accordingly 
find, that in a parliament, as early as the reign 
of Edwprd the third, the commons pray the 
king, that the loans which were granted to 
** the fcingbymanyof thatbodymaybcreleafed; 
** and nope compelled to make fuch loans for 
** the future agEiinft his will, for that it was 
** 4gatnfi: reafon and the franchifo of the land ; 
and that refoitution might be given to thofo 

“ who 
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** who had made the loans,” The Icing’s an- 
fwer was, “ that it fhould be done*.” It does 
not appear that Henry the feventh ever prac- 
tiled this mode of exadtion. 

Purveyance was another fpccies of exadHon, 
by which the people were expofed to great 
vexation from the crown. It was requifitc 
that the king and his followers, who in early 
times were frequently moving over different 
parts of the country, fhould, wherever they 
came, be fpeedily fupplied with provifions, In- 
Head of making, thereforea previo us bargain 
with the inhabitants, the officers of the crown 
were accuftomed to lay hold of fuch commo- 
dities as were wanted, leaving commonly the 
indemnification of the proprietors to fome fu- 
ture occafion. It may eafily be fuppofed, that 
this pradlice was liable to much abufe, and that 
thofe w^hom the king gmployed in this depart- 
ment would endeavour to make proifit at the 
expence of the people. The number of Ha- 
tutes, that, from the reign of Edwwd the firf^ 
were made for preventing the fraud and op-» 
preffion of the king’s purveyors, afford fuflSi- 

* 26th of Edward III. See Parliapentary Hisfeay in 
that year. 

dent 
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cient evidence of the great enormities with 
which that fet of people had been charged,, 
and of which they probably were guilty *. 

It rauft not be overlooked, that, from the 
excluiive power of making laws, with which 
parliament was invefted, tnat aflembly had the 
privilege of reftraining thefc, and all other ar- 
bitrary proceedings of the crown. Its exer- 
tions for this purpofc.how'cver, were frequently 
interrupted or prevented by the want of a fixed 
rule with rcfpedl to the times of its meeting. 

Upon the difufe of the ancient practice, by 
which parliaments had been regularly held at 
the three ftated feftivals of Eafter, Whitfiin- 
tide, and Chriftmas, the power of convening 
thofe aflemblies devolved entirely upon the 
king. The magiflrate, entrufted with the fu- 
preme execution of the laws already exifting, 
was the bed qualified to difeover, in what cafes 
thele wwre defective, and upon what occafions 
a new interpofition of the legillature was rc- 
ouifite. In that fimplc age it was perhaps not 
apprehended that, with a view of extending the 

* See 28 Edw. I. c. 2. — 4 Edw. HI. c. 4. — 5 Edw. III. 
c, 2. — 10 Edw. stat. 2. — 25 Edw. III. stat. 5. — 36 Edw. 
Ill,— I Rich, II.C. 3. — 6 Rich. 11 . stat.2. c. 2. — 23 Hen. VI. 

prerogative. 
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prerogative, he would be dlfpofed to avoid the 
meetings of parliament ; or rather, the barons 
trufted, that, whenever they had a mind, they 
could compel him to fummon thofe meetings. 
But when experience had Ihewn the abufes in 
this particular, which were likely to arife, it was 
thought proper that the diferetionary power 
of the crown (hould be limited; and accord- 
ingly, by a llatute in the fourth year of Edward 
the third, it was exprefsly provided, that “ a 
“ parliament lhall be held every year once, and 
oftener if need be.” By another ftatute, in 
the thirty-fixth year of the fame reign, this re- 
gulation is confirmed^. In a fubfequent pe- 
riod, when the houfe of commons had begun 
to throw confiderable weight into the fcale of 
the crown, it became the intereft of the king 
to fummon frequent meetings of parliament; 
and the nobility were, of confequePjCe, Icfs 
anxious to enforce this branch of Ms duty. 
Henry the feventh, during a reign of twenty- 
three years, had occafion to convene fcven di£r 
ferent parliaments. 

To dilTolve a parliament was originally no- 

* Statutes at large. 
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thing more than to put an end to the attend- 
ance of its members; with which, as it faved 
them from farther expences, they were com- 
monly well fatisfied. Before the introdudion 
of reprefentatives into that aflcmbly, every new 
meeting of the barons was properly a new par- 
liament ; and there could be no diilindion be- 
tween a dtjjblution of parliament and a proro* 
gaiion. But, after the eftablifliment of the 
houlc of commons, which confifted of mem- 
bers whgfe eledion was attended with trouble 
and cxpcnce, it became convenient that the 
fame parliament Ihould, in fomc cafes, be pro- 
longed, and that there Ihould be intervals in its 
meeting. When the meetings of parliament 
came thus to be divided into ditferent feffions, 
the power of proroguing a parliament from one 
feffion to another, like that of dilTolving it, was 
devolved upon the crown ; and, for a long time, 
this branch of the prerogative was exercifed 
within fuch narrow limits as to excite no ap- 
prehenfion or jealouly. The danger of allowing 
too great an interval between one parliament 
and another, as w^ell as that .of permitting the 
king to reign entirely without a parliament, 
was always manifeft ; but the^ifehiefs arifing 

from 
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from the long continuance of the fame parlia- 
ment ; the reducing the members of the houfe 
of commons, more immediately, under the 
influence of the crown, and rendering them 
lefs dependent upon their conftituents ; in a 
word, the erection of the national aflembly 
into a (landing fenate, and deftroying, or at 
lead greatly impairing, its rcprelentativc cha- 
raider; thefe evils had never been felt, and, in 
that early age, were not likely to be forefeen. 

3. With refpeA to the judicial power, it mud 
be acknowledged, that the extent of the pre- 
rogative was, in feveral refpeids, incompatible 
with an equal and proper didribution of juf- 
tice. 

The nature and origin of the Jiarrchamber 
have been formerly confidered. This court 
confided of the king and his privy-council, to- 
gether with the judges of the principal courts, 
and fuch other perlbns as, in each particular 
cafe, he thought proper to nominate ; and was 
intended for the determination of fuch crimi«r 
nal aidions as were beyond the jurifdidlion of 
the ordinary tribunals. Beihg calculated to 
fupply the deficiency of the common rules of 
penal law, like the chancery in thoie relating 

£ E 2 tp 
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to civil rights, it was regarded, in early times, 
as an inftitution of great utility. But, as the 
Hmitsof itsjurifdidlion could not be afeertained 
with accuracy; as the a^lions of which it took 
cognizance related principally to crimes affeft- 
ing the ftate, in which the crown was imme- 
diately interefted ; and as the king, by fitting 
in this tribunal, was enabled to controul and 
direft its decifions ; we have every reafon to 
believe that its proceedings were partial and 
arbitrary, and that it might eafily be employed 
as an engine of miniftcrial oppreffion. Accord- 
ing as the crown role in authority, the jurif- 
diAion of this court was enlarged ; and being, 
in certain cafes, confirmed by adl of parliament, 
in the reign of Henry the feventh, was, by the 
fubfequent princes of the Tudor line, rendered 
yet more inflrumen^^l in promoting the in- 
croachments of the nionarch. 

When a military enterprize had occafioned 
the levying of troops, it was necelTary that 
among thefe a ftri<?ier and more fevere difei- 
pline fhould be enforced, than among the reft 
of the people. Hence the origin of the mar- 
tial Unv, as diftinguifhed from the common law 
of the .kingdom. As, according to the policy 

of 
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of the feudal governments, the king had the 
power of calling out into the field all his mili- 
tary vafTals, with their followers, it feemed a 
natural conlcquence, that he might, at plea- 
fure, extend to the whole of his fubjefts that 
arbitrary fyftem of law, which was held fuit- 
able to men living in camps. In that period pf 
the Englifh hiftory, when family feuds and ci- 
vil w'ars were frequent and univerfal, this ex- 
tcnfion might often prove falutary, as the 
means of quelling and preventing difbrders. It 
was, at the fame time, a meafure from which 
great abufes might be expelled ; as it fuper- 
feded, at once, that mild and equitable fyftem 
of regulations, by which the rights and liberties 
of the nation were fccured. 

But the chief handle for the oppreffion of 
individuals, arolc the influence of the 

crown in the direftipn and conduct of public 
proftcutions. As every public profecution pro- 
ceeded in the name of the king, and was car- 
ried on by an officer whom he appointed duf- 
ing pleafure, he poflefTed, of cqurfe, a difere- 
tionary power in bringing the trial to an iffue. 
Thus, by dire<fting the profecution of indivi- 
duals for any atrocious crime, it was in the 
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power of tiie fbverelgn to deprive their of their 
liberty, and Aibjedl them to an indefinite im- 
prifbnment. Early attempts had been made 
to prevent this abufe of the prerogative ; and 
in the great charter of king John, as well as 
in that of Henry the third, it is provided, that 
there fliall be no unreafbnable delay of jullice. 

This regulation was conceived in terms too 
vague and general, to be of much advantage ; 
although its meaning and fpirit are fufficicntly 
obvious. Henry the feventh carried the abufe 
to fuch a height, as, upon pretence of crimes, 
to make a trade of imprifoning perlbns of great 
opulence, and of extorting from them fums of 
money as the price of their liberty. The names 
of Empfbn and Dudley, as the common agents 
of the crown in that infamous traffic, have been 
handed down to pof^ity ; and it is remark- 
able that the houfe of commons, inftead of dif- 
covering a refentment of fuch notorious op- 
preffion, made choice of Dudley for their 
fpeaker. The houfe of commons were at this 
period attached to the crown ; andprobably took 
little concern in the fate of the great barons, 
againft whom, uporiWcount of their opulenfce, 
and their bppofltion to the kfhg, this kind of 

extortion 
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extortion was moft likely to be committed. 
But although thcfe minions, for fomc time, ef- 
caped the vengeance due to their iniquitous 
practices, it overtook them in the beginning of 
the next reign ; when, in confcqucnce both of 
tiie fcntcnceof a court, and of a bill of attain- 
der in parliament, they were condemned to 
death and executed. 

Upon the whole, it is a grofs error to fopr 
pofc, that the Engllfli government was ren- 
dered abfolute in the reign of Henry the fo- 
venth. There is, on the contrary, no reafon 
to believe, that any material variation was pro- 
duced in the former conftitution. Although 
the influence of the crown was increafod, the 
prerogative remained upon its former balls. 
The king’s authority was entirely fubordi- 
nate to that of the nat^al aflcmbly ; and if, 
in fome cafes, precautions had not bepn taken 
to prevent his arbitrary and oppreliive mea- 
fures, this was owing to the want of experience, 
which prevented the legiflature from fuggclit- 
iilg a remedy. Such abufes of prerogative, al- 
though they might have excited occalional dif- 
content and clamour, had not yet attained fo 
great magnitude, or been fo long continued, as 
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to demonilrate that a general limitation was 
necclTary. 

The period of Henry the feventh in Englai^d, 
correfponded, in Ibme rricafure, to that of 
Lewis the eleventh in France. Charles the 
feventh, the father of this prince, had reco- 
vered the kingdom from the Englilh; and, 
after long convulfions and diforders, had ye- 
cftabliflied the public tranquillity. The na- 
ture of the ftruggle in which he was engaged, 
had excited a national fpirit in favour of the 
crown, while the fuccefs of his undertaking 
rendered him highly popular, and difpolcd his 
fubjedls to promote and fupport all his mea- 
fures. By the feizure of thofc laiids which 
had been in the pofTeffion of the enemy, it is 
probable that the royal demefhes were alfo 
augmented. Lewi|gcame to the throne at a 
time when thefe favourable circumftances had 
begun to operate, and by his abilities and poli- 
tical charadler was capable of improving them 
to the utmoft. The Hidden annexation of 
many great fiefs to the crowm contributed like- 
wife to extend its influence. Upon the de- 
ccafc of the duke of Burgundy, without male 
defeendants, the monarch found himfclf in a 

condition 
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condition to feize that dutchy, as not being 
tranfmiffible to females. He acquired Pro- 
vence by a legacy ; and, in a little time after, 
his fon Charles the Long, by marrying the 
heirels of Brittany, became the mafter of that 
territory. 

The authority of the fovcrcign, however, 
which had formerly been advancing with 
greater rapidity in France than in England, 
became now much more abfolute and unli- 
mited. Lewis the eleventh new-modelled, 
and afterwards laid afidc, the convention of cf- 
tates, having united in his own perfon the legif- 
lative and executive powers. The fame line 
of conduct was in general purfued by his fuc- 
ceflbrs; although, in one or two extraordinary 
cafes, the temporary exigence of the prince 
might induce him to %tnmon that ancient 
alTembly. In feveral other governments upon 
the continent, we may alfo obfervte, that, 
nearly about the fame period, the circum- 
ftanccs of the. monarch were iuch,as produced 
a fimilar exaltation of the prerogative. 


CHAP. 
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CHAP. X. 

Of Henry the Eighth. — The Reformation. — Its 
Caufes. — The Effects of it upon the Influence 
of the Crown. 

H enry the eighth reaped the full benefit 
of thofe favourable circumftanccs which 
began to operate, and of that uniform policy 
which had been exerted, in the reign of his 
father. By uniting, at the fame time, in the 
right of his father and mother, the titles of the 
two houfes of York and Lancafter, he put an 
end to the remains of that political anlmofity 
which had fo long divided the nation, and was 
univCrfally acknowUdged by his fubjedls as 
the lawful heif of the kingdom. The perfonal 
characSler of this monarch was better fuited to 
the poffeffioh and enjoyment of power, than 
to the employment ®f».thje flow and gradual 
means by which itfe to be acquired. Vain, at- 
rogant, headfl;rong, and inflexible, he fliewed 
little dexterity in the management of his af- 
fairs ; .was unable to brook oppofition or con- 

troul ; 
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troul ; and, inftead of fliunning every appear- 
ance of ufurpation, was rather folicitous to let 
flip no opportunity for the difplay of his au- 
thority. 

The moft remarkable event, in the reign of 
Henry the eighth, was the fudden downfal of 
that great fyftem of ecclefiaftical -tyranny, 
which, during the courfe of many centuries, 
the policy of the Roman pontiff had been con- 
tinually extending. To this religious reforma- 
tion, the minds of men, in other European 
countries as well as in England, were predif- 
pofed and excited by the changes which had 
lately occurred in the general ftate of fociety. 

1 . The chriftian religion, by teaching man- 
kind to believe in the unity of theDeity, prefented 
totheir minds the contemplation of the allonifh- 
ingattributesdifplayedin tfe^ government of the 
univerfe. While the pjofefTors of chriftianity 
thus agreed in the main article of their belief, 
their difpofition to fpeculate upon other points 
was promoted by their differences of opinion,* 
by the controverfies with one another in which 
they were unavoidably engaged, and by the 
variety of fc<Sls into which they were at length 
divided. The church, however, affumed the 

power 
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power of determining the orthodox faith ; and 
by degrees availed herfelf of the prevailing fu- 
perftition, in order to propagate fuch opinions 
as were moll fubfcrvient to her intereft. Hence 
the do<flrines relating to purgatory, to the im- 
poiition of penances, to auricular confelTion, 
to the power of granting a remiflion of hns, or 
a diff>enfation from particular obfervances, with 
fuch other tenets and prad;ices as contributed 
to encreafe the influence of the clergy, were 
introduced and eftabliflied. Not contented 
with requiring an implicit belief in thofe par- 
ticular opinions, the church proceeded fo far 
as to exclude entirely the exercife of private 
judgment in matters of religion ; and, in order 
to prevent all difpute or enquiry upon that 
fubjeft, even denied to the people the perufal 
of the facred ferif^res, which had been in- 
tended to diredl the faith and manners of chrif- 
tians. A ij^ftem of fuch unnatural reftraint, 
which nothing but extreme ignorance and fu- 
perllition could have fupported, it was to be 
expc<Jled that the firft advances of literature 
would be fufficient to overturn. Upon the 
revival of letters, accordingly, in the fourteenth 
and fifteenth centuries, it was no longer pof- 

fible 
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fible to prevent mankind from indulging their 
natural propenfity in the purfuit of knowledge, 
and from examining thofe fundamental tenets 
of, chriftianity which had been fo anxioully 
withheld from their view. They were even 
prompted, fo much the more, to pry into the 
myfterics of religion, becaufe it was prohibited. 
To difeover the abfurdity of many of thofe 
dodlrines, to which an implicit aflent had 
been required, was not difficult. But the 
mere examination of them was to reject the 
decrees of the church, and to merit the cen- 
fure of contumacy. 

2. While the advancement of knowledge 
difpofed men to exert their own judgment in 
matters of religion, the progrefs of arts, and of 
luxury, contributed to diminiffi the perfbnal 
influence of the clergy. “ In the produce of 
arts, manufadurcs, and commerce,”, fays the 
ingenious and profound author of the Inquiry 
into the Nature and daufes of the Wealth of 
Nations*, “ the clergy, like the great barons, 

* I am happy to acknowledge the obligations I feel my- 
self under to this illustrious philosopher, by having, at an 
early period of life, had the benefit of hearing his lectures 
on the History of Civil Society^ and of enjoying his unre- 
served conversation on the same sulycft*"—T^c great Mon- 
tesquieu 
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found fbmething for which they could cx-» 
** change their rude produce, and thereby dif- 
“ covered the means of fpending their whole 
•* revenue upon their own pcrfons, without 
** giving any fconfiderable fhare of them to 
“ other people. Their charity became gra- 
** dually lefs extenfive, their hofpitality lefs 
“ liberal, or left profufe. Their retainers be- 
came confequently left numerous, and by 
** degrees dwindled away altogether. The 
** clergy, too, like the great barons, wilhed to 
get a better rent from their landed eftates, 
“ in order to fpend it in the fame manner, 
** upon the gratification of their own private 
** vanity and folly. But this incrcale of rent 
“ could be got only by granting leafes to their 
tenants, who thereby became, in a great 
** meafure, independent of them. The ties 
** of interell, which bound the inferior ranks 
“• of people to the clergy, were, in this man- 
ner, gradually broken and dififolved.— The 
“ inferior ranks of people no longer looked 
** upon that order, as they had done before, as 
** the comforters of their diftreft, and the re- 

tesquieu pointed out the road. He was the Lord Bacon in 
this branch of philosophy. Dr. Smith is the Newton. 

“ lievers 
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“ licvers of their indigence. On the contrary, 
“ they were provoked and dif^fted by the 
vanity, luxury, and expence of the richer 
“ clergy, who appeared to ipend upon their 
“ own pleafures what had always before been 
“ regarded as the patrimony of the poor.” 

3. The improvement of arts, which obliged 
the dignified clergy, as well as the great barons, 
to difmifs their retainers, enabled this inferior 
dais of men to procure fubfiftence in a dif- 
ferent manner, by the exercife of particular 
trades and profeffions. By this way of life, 
they were placed in a condition which render- 
ed them lefs dependent upon their fuperiors, 
and by which they were difpoled to refift every 
Ipecies of tyranny, whether ccclefiaftical or 
civil. That fpirit of liberty, however, which, 
from thefe circumftances, was gradually in- 
fufed into the great bo^y of the peopla., began 
fooner to appear in oppofmg the ufurpations of 
the church, than in reftraining the encroach- 
ments of the king’s prerogative. ^In pulling 
down the fabric of ecclefiaftical power, and in 
ftripping the clergy of their wealth, all who 
had any profped; of fliaring in the fpoil might 
be expedted to.giv£ their concurrence. But in 

limiting 
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limiting the power of the crown, the efforts 
of the people were counteradled by the whole 
weight of the civil authority. Thus, in England, 
the reformation was introduced more than ft 
century before the commencement of the ftrug- 
gle between Charles the fird: and his parlia- 
ment ; although the fame principle which pro- 
duced the latter of thele events, was evidently 
the chief caufe of the former. 

But whence has it happened, that the cir- 
cumftances above-mentioned have operated 
more effedlually in fome parts of Europe than 
in others ? What has enabled the pope to re- 
tain in obedience one half of his dominions, 
while the other has rejected his authority 1 
That this was owing, in fome meafure, to ac- 
cident, it feems impoffible to deny. The exif- 
tence of fuch a perfon as Luther in Germany, 
the dlfpute that arofe in England between 
Henry the eighth and his wife, the policy of 
particular prince;^, which led them to promote 
or to oppofe the intereft of his holinefs ; thefe, 
and other fuch cafual occurrences, during the 
courle of this great religious controverfy, had 
undoubtedly a cxinfidcrable influence in deter- 
mining its fate. We may take notice, how- 
ever, 
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ever, of certain fixed caufes, which contri- 
buted more to the progrefs of the reformation 
in fome of the European countries than in 
others. 

1. The Roman pontiff found it eafier to 
maintain his authority in the neighbourhood 
of his capital than in countries at a greater dif- 
tance. The fuperftition of the petjple was 
not, indeed, greater in the neighbourhood of 
Rome than in the diftant parts of Europe. 
The contrary is well known to have been the 
cafe. But Rome was the centre of ecclefiafti- 
cal preferment, and the refidence, as well as 
the occafional refort, of great numbers of the 
moft opulent churchmen, whofe influence over 
the people was proportionably extenfive. Here 
the pope was a temporal, as well as an eccle- 
fiaftical fovereign ; and could employ the arm 
of flefli, as well as the arm of the fpirit, Be- 
fides, he had here a better opportunity, than 
in remoter countries, of obferving and manag- 
ing the difpofitions and humours of the inha- 
bitants ; and, being at hand to difeover the 
feeds of any diforder, was enabled to crufh a 
rebellion in the bud. This circumftance tended 
to prevent, or to check, the reformation in 
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Italy, or in France, more than in Sweden, in 
Denmark, in Germany, in England, or in 
Scotland. 

2. Independent of accidental circumftances, 
it was to be expelled that thofe countries, 
which made the quickeft progrefs in trade and 
manufadlures, would be the firft to difpute 
and rejccfl the papal authority. The improve- 
ment of arts, and the confequent difFufion of 
knowledge, contributed, on the one hand, to 
difpel the miff of fuperflition, and, on the 
other, to place the bulk of a people in fitua- 
tions which infpired them with fentiments of 
liberty. That principle, in fhort, which is to 
be regarded as the general caufc of the refor- 
mation, produced the mofl; powerful efFedfs in 
thofe countries where it cxillcd the Ibonell, 
and met with the greateft encouragement. 

This alone w'ill account for the banifhment 
of the Romifh religion from the independent 
tow ns of Germany, from the Dutch provinces, 
and from England ; thofe parts of Europe 
which w ere foon polTeflcd of an extenfive com- 
merce. In the ten provinces of the Nether- 
lands, the advancement of trade and manufac- 
tures was produdlivc of limilar effedfs. The 

inhabitants 
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inhabitants acquired an attachment to the 
do6lrines of the reformation ; and maintained 
them with a degree of courage and firmnefs 
which nothing lefs than the whole power of 
the Spanifh monarchy was able to fubdue. In 
France too the fame fpirit became early con- 
fpicuous, in that part of the inhabitants which 
had made the greatefl improvement in arts ; 
and, had it not been for the moft vigorous ef- 
forts of the crown, accompanied with the moft 
infamous perfidy and barbarity, and aftifted by 
the celebrated league of the Catliollc powers, 
it is probable that Calvinifm would have ob- 
tained the dominion of the Galilean church. 
The tendency of mercantile improvements to 
introduce an abhorrence of the Catholic fuper- 
ftition, and of papal domination, is thus equally 
illuftrated from the hiftory of thofe kingdoms 
w'here the reformation. prevailed, as of thofe 
where, by the concurrence of cafual events, it 
was obftruded and countera<5led. 

3. In thofe countries where the ^mallnefs of 
a ftate had given rife to a republican conftitu- 
tion, the fame notions of liberty were eafily 
extended fro-m civil to eccleliaftlcal govern- 
ment. The people, in thofe governments, wq^e 
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not only difpofed to rejedi: the authority of the 
pope, as they did that of a temporal fovcreign ; 
but were even dilgufted with the hierarchy, 
no lefs than with that fubordination which is 
required in a monarchy. Hence that high- 
toned fpecies of reformation, which began in 
Geneva, and in fbme of the Swift cantons ; 
and which, from the weakneft and imprudent 
oppofition of the crown, was introduced by 
the populace into Scotland. 

The fmall ftates of Italy, indeed, although 
they fell under a republican government, and 
fome of them w'ere diftinguifhed by their early 
advancement in commerce, have remained in 
the Catholic church. In fome of the cantons 
of Switzerland, notwithftanding their very li- 
mited extent, and| their popular government, 
the reformation has. likewife been unfucceftful. 
The vicinity of the pope’s refidence, and of his 
temporal dominions, appear, in fpite of the 
circumftances which had to plainly an oppo- 
llte tendency, to have retained them under his 
jurifdidion. It may deferve, however, to be 
remarked, that the Venetians, the principal 
traders of Italy, and who formed the moft 
c*iinent republic, though they did not cftablifli 

the 
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the doctrines of any fe£l of the reformers, ef- 
fedtcd what is perhaps more difficult, and had 
more the appearance of moderation : they di- 
miniflied the authority of the pope, without 
rejeding it altogether ; and, though they did 
not attempt to root out the ancient lyftem, 
they lopped off fuch parts of it as they deemed 
inconfiftent with their civil conftitution. 

After 'the controvcrly between the Catholics 
and Proteftants had proceeded fo far, in Eng- 
land, as to divide the whole nation, Henry the 
eighth became poffeffed of additional influence, 
by holding a fort of balance between the two 
parties. Although that prince had quarrelled 
with the papal authority, and was willing to 
enrich himfclf by the plunder of the church, 
he adhered rcligioufly to many of thofe tenets 
which had given the greateft offence to the 
reformers. While he 4;ook the lead in the re- 
formation, he affumed the power of direding 
and controuling its progrefs ; and, as he ftill 
kept meafures with both parties, lije w'as at tlic 
fame time feared and courted by both. In the 
end, however, he eftabliflied a fyftem which 
was agreeable to neither. 

F f 3 
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The reformation, as it was modelled in this 
reign, opened a new iburce of influence and 
authority to the fbveieign. The diflblution 
of the monaflcries, whofe revenues were im- 
mediately annexed to the crown, bellowed 
upon him a large acceffion of riches. Thefe 
funds, indeed, in confequence of the improve- 
ments in trade and manufadlures, which tend- 
ed to augment the expcnces of the king, as 
■well as of the great barons, "were afterwards 
diflipated, and, in the end, transferred to that 
lower order of people, who, by their indullry, 
were enabled to accumulate wealth. 

As the pope was flripped of all that au- 
thority which he had poflefled in England, the 
king became the head of the church ; and as the 
Englifli hierarchy was, without any variation, 
permitted to remain, he acquired, by the dif- 
pofal of all the higher benefices, the entire di- 
reftion of the clergy, and confequently the 
command of that influence which they ftiil 
maintained over the people. By claiming, at 
the fame time, the fupremacy of the Roman 
pontiff, the fovereign was furnifhed with a new 
pretext for affuming the power to difpenfe 
with the law. 

But, 
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But, notwithftandlng all the circumftances 
which contributed to extend the influence of 
the crown, the prerogative, during the greatcfl 
part of this king’s reign, appears to have re- 
mained upon the tame footing as in that of his 
prcdecelTor. Through the whole of it, the 
power of impofing taxes was uniformly excr- 
cifed by parliament. Upon one occaflon, a 
loan was demanded by the king ; but fb little 
money was raifed by it, that an immediate ap- 
plication to parliament became nccclTary for 
procuring a fubfldy. 

Cardinal Wohey, in the plenitude of his 
powder, feems to have projected an encroacli- 
ment upon this branch of the conllitution. He 
began by interfering in the debates of the 
commons, in relation to a money-bill, and in- 
fllted upon the liberty of reafoning with them 
upon the fubjeft. Bii't this demand*w'as pe- 
remptorily refufed ; and he was unable to pro- 
cure the fupply, in the terms which he had 
propofed. Not long after, he attempted to 
levy a tax by the authority of the crown ; but 
this meafure excited fuch unlverfal commo- 
tion, and refentment, that Henry thought fit 
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to dlfavow the whole proceeding, and fent let- < 
ters all over England, declaring, that he •would 
e^k nothing hut hy way of benevolence* . 

From this time no money was levied by the 
king without the confent of parliament ; ex- 
cept in the thirty-fifth year of his reign, when 
a benevolence was again folicited. It is further 
to be obferved, that the parliamentary grants 
of fupply to the king, were fometimes preceded 
by an inquiry into the propriety of the wars 
which he had undertaken, or of the other 
meafures of government by which his demand 
of money had been occafioned. 

The legiflative authority of the national 
council was no Icls regularly exerted. It was 
by adl of parliament that the monafteries were 
fuppreffed ; that the king became the head of 
the church ; that the authority of the pope in 
England, together with r.11 the revenues which 
he drew from that kingdom, was abolifhed ; 
in ftiort, that the ancient fyftem of ecclefiafti- 
cal government was overturned. In the nu- 
merous divorces procured by the fovereign, in 

* This attempt was made in the year 1526, and the 
17th of this king. See Pari. History, vol. III. 
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the regulations that were made concerning the 
legitimacy of the children by his different 
wives, in the various and contradictory fettlc- 
ments of the crown, Henry never pretended 
to aCl by virtue of his own prerogative, but 
continually fheltered himfelf under the lanc- 
tion of parliamentary eftablifhment. 

Nothing, indeed, could exceed the fervility 
with which the parliaments, efpecially in the 
latter part of this reign, complied with the moll 
eccentric inclinations of the monarch. Pleafed 
with the general tendency of his meafures, 
by which the nation was delivered from the 
yoke of papal dominion, they leem to have 
refolved not to quarrel with his ridiculous hu- 
mours, nor even with particular aCls of tyranny 
and oppreflion. In a dangerous diftemper, they 
were unwilling to rejeCl a violent medicine, 
on account of the unealinefs and trouble with 
which its operation was attended. Their com- 
plaifance, however, was at length carried lb 
far as to make them abandon th£ir own privi- 
leges. In the thirty-firft year of Henry the 
eighth, it was enaCted, “ That the king, with 
“ the advice of his council, might iffue pro- 

“ clamations, 
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** clamations, under fuch penalties as he fhould 
“ think necelTary, and that thefe fliould be 
obferved, as though they were made by a<fl 
“ of parliament,” with this limitation, “ that 
they fliould not be prejudicial to any per- 
“ ion’s inheritance, offices, liberties, goods, 
“ chattels, or life What are the particular 
fubjedts of proclamation, which do not fall 
within the reftridions mentioned in this a6t, 
is not very clear. But there can be no doubt 
that it contains a delegation, from parliament, 
of its legiflative authority; which, in pradtlcc, 
might foon have been extended beyond the 
original purpofe for which it was granted. By 
another flatutc, about the fame time, the 
king was Impowered, with the affiftance of a 
committee, or even by his own authority alone, 
to regulate the religious tenets, as well as the 
external oofervances, of the kingdom. 

If thefe powers had been afeertained, and 
confirmed by ufage, the government of Eng- 
land would have i^ecome as abfolute as that of 
France was rendered by Lewds the eleventh. 

31 Henry VIII. ch. 8. 
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Fortunately, the Englifli monarch, from the 
obfequioufhcfs of parliament had little occa- 
hon to exercile this new branch oi prerogative ; 
and, as he did not live to reduLC it into a fyf- 
tem, the conllitution, in the reign of his tuc- 
ceflbr, returned into its former channel. The 
laft years of Henry the eighth exhibited the 
greateft elevation, which the crown ever at- 
tained, under the princes of the Tudor fa- 
mily. 


CHAP. 
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CHAP. xr. 

^f 'Rdward the Sixth — Mary — and EUzaheth. 
— ’General Review of the Government. — Co«- 
cltfion of the Period from the Norman Con- 
queji to the Acceffioti of the Houfe of Stewart. 

B y the minority of Edward the fixth, the 
ambitious defigns of his father became 
entirely abortive. The adminiftration was 
committed to a council of the nobles ; who, 
from want of authority, from difagreement 
among themfelves, or from the dehre of popu- 
larity, were induced to retrench all the late ex- 
tenfions of the prerogative. The very firfl: 
year of this reign produced a repeal of that 
ofFenfive ftatute, by which royal proclamations 
had, in any cafe, obtained the force of laws. 
Other innovations, which had proceeded from 
the extraordinary influence of Henry the 
eighth, were likewife aboltflicd ; and, in a 
Ihort time, the former conftitution was com- 
pletely reftored. The reformation, although 
it continued the direction which had been 

giveix 
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given to it by Henry the eighth, was carried, 
in this reign, to an extent, and acquired a form, 
fomewhat more agreeable to the general fentl- 
ments of the party by whom it was embraced. 

The reign of Mary is chiefly diftinguiflied by 
the violent ftruggle which it produced, in 
order to re-ellablifli the Roman catholic fu- 
perftition. Although the reformation was, at 
this time, acceptable to the majority of the 
nation, there Rill remained a numerous body, 
zealoufly attached to the ancient religion, and 
highly exafperated by the late innovations. 
With this powerful fupport, and by the moft 
vigorous exertion of crown-influence upon the 
eleftions of the commons, Mary was able to 
procure a parliament entirely devoted to her 
intereR, and willing to. execute her defigns*. 
The reRitution of the revenues, of which the 
monaReries had been plundered, and in whiqji 
a great part of the nobility and gentry had 
been fliarers, was the only meafure at which 
they feemed to feel any fcruple. of confcicncc. 
But the reign of Mary, though it occafioned a 
violent Ihock to the reformation, w’as too Ihort 

* Burnet’s History of the Reformation. 

for 



GENERAL REVIEW 


for extirpating thofe religious opinions, which 
had taken a deep root through the kingdom ; 
and which, upon the acceffion of her fuccelTor, 
were prudently cultivated and brought to 
maturity. 

In the Englilh annals, we meet with no 
reign fo uniformly fplcndid and fortunate as 
that of Elizabeth. Never did any fovereign, 
fince the days of Alfred, enjoy fuch high and 
luch deferved popularity, or procure fuch ex- 
tenfive advantages to the nation. To her the 
nation was indebted for tlic lecurity of religious, 
the great forerunner of civil liberty. ? Her own 
religion coincided with that of the greater part 
of her fubjefts ; who looked up to her as their 
deliverer from a fuperftition which they ab- 
horred. Nor did fhc appear in this light to 
her own fubjc 61 s only : fhe was the great fup- 
port and protedlor of the proteftant intereft in 
Europe ; and, while this drew upon her the 
enmity of all the Catholic powers, flie was en- 
deared to her own people by the reflexion, that 
her zeal in defending them from the tyranny of 
Rome, was continually expofing her to machi- 
nations, which threatened to bereave her of 
her crown and her life. Her magnanimity and 

public 
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public fplrlt, her penetration and dexterity, hep 
activity and vigour of mind, her undaunted 
refolution, and command of a temper naturally 
violent and impetuous, were equally con- 
fpicuous in her domcftic and foreign tranfac- 
tions ; and, in the whole courfe of her ad- 
miniftration, it will be hard to point out an 
inftance where die miftook her political in- 
tereft, or was guilty of any error or neglcdl in 
promoting it. Notwithftanding the number 
and power of her enemies, and in fpite of all 
the combinations that were formed againft her, 
die maintained invariably the peace and tran- 
quillity of her own dominions ; and her fub- 
jedts, during a reign of five and forty years, en- 
joyed a courfe of uninterrupted profperity and 
happinefs. 

Wliethcr Elizabeth entertained a juft idea 
of the Englifh confty;ution, has been called in 
queftion. But fuch as her idea was, her be- 
haviour feems to have been ftridlly conform- 
able to it. Between the prerogative, and ♦the 
privileges of the parliament, die appears to 
have drawn a fixed line; and, as in her greateft 
profperity die never exceeded this boundary, fo 


in 
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in the utmoft diftrefs and perplexity flic never 
permitted the leaft encroachment upon it. 

With the legillative power of parliament 
Ihe never interfered. The cxclufive privilege 
oAhat alTembly, in impofing taxes, was neither 
controverted by her, nor impaired. There is 
no veftige of her either attempting, or defiring, 
to violate thefe important branches of par- 
liamentary authority Mention is made of 
her having, in one or two cafes, obtained a 
loan from her fubjedls : but there is no appear- 
ance that any compulfion was employed in 
making it effectual ; and her condud is, in 
this particular, illuftrioufly diftinguiflied from 
that of moft other princes, by her pundlual 
‘repayment of the money. 

Inftead of afking a benevolence, Ihe even re- 
fufed it, when offered by parliament. Such 
expedientw, indeed, for procuring fupplies, were 
in a great meafure fuperfluous. So rigid was 
her oeconomy, fo great and fo apparent were 

* In the 13th of Elizabeth, we find parlianaent strongly 
asserting its power to settle and limit the succession to the 
crown, by declaring it high treason for any person to call 
this power in question* 
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the occafions upon which flie ever demanded 
a fupply, fuch was the confidence repofed iri 
her by parliament, and fo intimately did they 
conceive her enterprizes to be connefted with 
the public welfare, that they never difeovered 
any reludance to grant w'hatever firms of 
money file thought proper to require. 

There was one point invariably maintained 
by Elizabeth, in which, to thofe who form 
their notions of the Engllfh government from 
what is at prefent eftablifhed, flie appears to 
have been guilty of an encroachment. An 
of parliament originally proceeded upon a 
petition to the fovereign for the redrefs of a 
grievance, or the removal of fome inconveni- 
ence ; and when this petition had obtained thc| 
king’s confent, it acquired the force of a law. 
According to this method of conducing the 
bufinefs of leglflatioi;, the king had no oc- 
cafion to declare his refolution concerning 
any bill, until it was difeufled, and finally ap- 
proved of, by both houfes of parliament. Be- 
fore this was done, it could not be confidered 
as a national requeft, to which an anfwcr 
from the throne was demanded. 

From the nature of this tranfadtion, and 
VOL. II. o o from 
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from the view of faving trouble to the fo- 
vereigrij a regular courle of procedure was thus 
introduced, by which any new law received 
the alTent of the crown, after the fandion of 
the other two branches of the legiflature bad 
been given to its enactment. This practice, 
deriving authority from cullom, was at length 
followed independent of the circumftances 
from which it had been originally fuggellcd ; 
and was confirmed by the experience of a 
later age, which difeovered, that any deviation 
from it would be attended with dangerous con- 
fequenccs. When the propofal of a new law, 
after being fully debated in parliament, has ex- 
cited the public attention, and its utility has- 
become aj:)parent to the nation, the crown is, 
in moft cafes, unwilling to countcradl the in- 
clinations of the people, by refufing its confent 
to the meafure. But if the fovereign were 
permitted to fmother any bill, the moment it 
was propofed in parliament, there could fcarcely 
exift a poflTibility, that any new law, difagree- 
able to the crown, or adverfe to the views ot a 
miniftry, fhould ever be enaited. It has there- 
fore become a fundamental principle of the 
conllitution, that, with a few exceptions, the 

king 



OP THE GOVERNMENT. 

king lhall not take notice of any bill depending 
in parliament ; and that, before it has palTed 
the two houfes, the royal aflent or negative 
lhall not be declared. 

But that this rule was completely and in- 
variably eftabliflied in the reign of Elizabeth, 
there is no rcafon to believe. The political 
expediency of fuch a regulation was, in that 
age, not likely to become an objcft of general 
attention. Neither was it inconfiftent with 
the nature of the bufinefs, however contrary to 
the ufual praftice, that the king, upon the in- 
troduction of a bill into parliament, fhould 
prevent the labour of a fruitlefs difcuffion by 
an immediate interpolltion of his negative 
Of this interpolltion Elizabeth exhibited 
■fome remarkable iuftances. The firft im- 
provement of arts, manufactures, and com- 
merce, by raifing the lower clafs^of* the in- 
habitants to a better condition, difpofed them 
to free themfelves from the tyranny of the 

• 

We find, however, that even so early as the second of 
Henry the fourth, the commons petitioned the king, that 
he would not suffer any report to be made to him of mat- 
ters debated amongst them, till they should be concluded j 
to which the king assented. 

G G 2 
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gfcat barons, and for that purpofe to court the 
protection of the crown. But when this im- 
provement was farther extended, the great 
body of the people became ftill more inde- 
pendent, and found themfclves capable of de- 
fending their privileges, whether in oppofition' 
to the crown or to the nobles. This gave rife 
to a new fpirit, which became confpicuous after 
the acceffion of James the firft, but of which 
the dawn began to appear in the reign of his 
predecelTor ; a fpirit of liberty in the commons, 
by which they were incited to regulate and to 
reftrain fuch branches of the prerogative as ap- 
peared the moft liable to abufe, and moft in- 
conliftent with the enjoyment of thofe rights 
which they were difpofed to aflert. 

Whenever a bill of this tendency was ‘ 
brought into parliament; fuch as that for 
limiting the^ crown as head of the church, or 
for. the diminution of its power in granting 
monopolies ; thg queen made no fcruple to de- 
clare immediately her oppohtion to the mea- 
fure, and even to prohibit any farther debate 
upon the fubjeCl. In doing this, llie feems to 
have confidered herfclf as merely defending 
thofe rights of the crown which had been 

tranfmitted 
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tranfmittcd by her anccftors. Is not the. love- 
reign, fa’d the minlftry in thofe cafes, a branch 
of the legiflature ? Has fhe not a voice in the 
paffingof laws ? When her negative has once 
been interpofed, all farther deliberation upon 
the fubje<51: muft be entirely excluded ; and the 
bill muft be laid afide, in the fame manner as 
if it had been rejedled -by either houfe of par- 
liament. 

This view of the prerogative ftiggefted 
another exertion of authority, which, in the 
prefent age, has been thought ftill more illegal 
and arbitrary than the former. If, at any ftage 
of a bill in parliament, the crown was entitled 
to interpofe its negative, it feemed to be a con- 
fequence, that, upon the excrcife of this right, 
any farther debate or deliberation upon the 
fubje<ft was precluded. The attempt to profe- 
cute the bill, after fuch intimation vvas given 
upon the part of the crown, was to reject the* 
determination of the legiflature, to contemn 
the authority of the fovereign, and, by faftion 
and clamour, to ftir up diforder and difeontent. 
A behaviour of this kind was thought liable to 
punifliment ; and Elizabeth, upon feveral occa- 
fions, adventured to imprifon thofe members 
G> G 3 of 
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of parliament who perfifted in puflnng forward 
thofc bills which had been refufed by the 
crown. 

It is proper to remark, that thefe exertions 
of her power were limited to cafes of that na- 
ture. She never prevented the difeuffion of 
any bill in parliament, except in cafes where 
her ancient prerogative was invaded ; nor did 
flie ever pretend to punifli the liberty of fpeech, 
unlefe when indulged in continuing to pufli 
thofe bills which flie had declared her final 
refolution to rejcdl. 

That fuch proceedings, however, by inti- 
midating members of parliament, are calcu- 
lated to prevent the proper difeharge of their 
duty, is indifputable. The liberal ideas upon 
this point, which are now happily reduced into 
pradlice, may be regarded as one of the greateft 
improvements in the Britilh conftitution. That 
a fenator may be encouraged to perform his 
duty to the public with Ileadinefs and confi- 
dence, he ought to enjoy an unbounded liberty 
of fpeech, and to be guarded againft the re- 
fentment either of the fovereign, or of any 
other perfons in power, whom that liberty may 
otfend. From the controul of that houfe, of 

which 
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which he is a member, he is likely to be ptc- 
vented from any great indecency and liccn- 
tioufnefs in the cxcrcile of this privilege ; and 
his parliamentary condudt Ibould not be im- 
peached, or called in queftion, in any other 
court, or from any other quarter. This prin- 
ciple is now I'ufficiently underftood, and uni- 
vcrfally acknowledged. Its eftablifhment, 
however, marks a degree of Refinement, dnd of 
experience in political fpcculation, which, un- 
der the government of the Tudor princes, the 
nation could hardly be fuppofed to attain ; and 
the liberty of fpeech, then belonging to the 
members of parliament, was probably limited 
to fubjedts which that afiembly had a right to 
difeufs. 

The fituatlon of religious controverfy, in the 
reign of Elizabeth, gave rile to a new ecclelx- 
aftical tribunal, whj,ch, in after times, was 
llkewile held inconfiftent with free govern- 
ment, the court of high commijjion. It mull be 
acknowledged, that the primitive reformer:?, in 
any country of Europe, though they zcaloully 
oppofed the papal tyranny, were far from 
adopting the liberal principle of religious tole- 
ration. Such a principle would, perhaps, have 
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li^Cn i^nfuitable to their circumftances, which 
required that they fhould combat the moft 
inveterate prejudices, and overturn a fyftem, 
•which for ages had been advancing in refpeft 
and authority. As, in England, the king fuc- 
cecded to the fupremacy, which had been 
vefted in the Roman pontiff, he became the 
judge of orthodoxy in matters of religion ; and 
affumed the power of diredling the modes and 
fcwms of religious worfhip. This authority 
was, by Henry the eighth, delegated to afingle 
perfon, with the title of Lord vicegerent. In 
the reign of Elizabeth, parliament thinking it 
fafer that fuch jurifdidlion fhould be entrufled 
to a numerous meeting, empowered the queen 
to appoint a commiffion for the exercife of it 
This alteration was a manifeft improvement ; 
yet the court of high commiffion was fo little 
fettered bv the rules of law, and was fb much 
calculated to indulge the rancour and animofity 
infpired by theological difputes, that we may 
eafly fuppofc the complaints, which it excited, 
were not without foundation. Its abolition, 
in a fubfequent reign, was farther recommended 


* Burnet, Hist. Reform. 
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from this confideratlon, that, after the 
cftablifliment of the reformation, the fame 
neceffity of inculcating uniformity of religious 
tenets could no longer be pretended. 

The great hiftorian of England, to whom 
the reader is indebted for the complete union 
of hiftory with philofophy, appears very ftrongly 
imprelTcd with a notion of the defpotical 
government in the reign of Elizabeth, and of 
the arbitrary and tyrannical condu<£l difplayed 
by that princefs. 

1. He obferves, that “ fhe fufpended the 
** laws, fo far as to order a great part of the 
“ fervice, the litany, the Lord’s prayer, the 
creed, and the gofpels, to be read in Englifti. 
And, having firft publilhed injunctions, that 
all the churches fhould conform them- 
felves to the praClice of her own chapel, (he 
“ forbade the holle to be any more elevated 
“ in her prefencc ; an innovation, which, how'- 
“ ever frivolous it may appear, implied the 
molt material confequences.” * 

But we mult not forget, that, in this cale, 
the difpenling power was exercifed under great 
limitations, and in very lingular circumltances. 
Upon the acceffion of Elizabeth, the Protef- 

tants, 
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tiuits, who now formed the greateft part of 
her fubje<Ss, cxafperated by the late perfe- 
cution, and in full confidence of protedion, 
began to make violent changes ; to revive the 
fervice authorized by Edward the fixth, to pull 
down images, and to affront the prlefts of 
the Roman catholic perfuafion. The queen 
had called a parliament to fettle the national 
religion ; but, in order to ftop the progrefs of 
thefe diforders, an immediate interpofition of 
the crown was neceffary. It was even prcr 
tended by feme, that the parliaments, in the 
late reign, had not been legally held', and that 
of confequence the laws of Edward the fixth, 
relating to the government of the church, were 
ftill in force*. But, whatever regard might 
be due to this, a temporary indulgence to the 
proteftants, with refped to the external forms 
of religious worfliip, was highly expedient for 
quieting their minds, and for preventing the 
ccfmmiffion of greater enormities. This in- 
dulgence was followed by a proclamation 
prohibiting all innovations, until the mat- 
ters in dilpute Ihould be finally determined by 


* Burnet. 
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parliament ; and, confidering the circumftanoe* 
of the crfe, ought to be regarded rather as a 
meafure calcualtedfor the prefent fecurity of the 
eftabliftied religion and its profeflbrs, than as 
a violent exertion of the prerogative, in oppo- 
fition to the laws of the land. 

2. But this author, not contented with 
aferibing to the crown a power of fufpending 
the laws, has gone fo far as to affert, that it 
was entitled, at pleafurc, to introduce new 
llatutes. “ In reality,” fays he, “ the crown 
f‘ polTefTed the full Icgiflative power, by means 
of proclamations, which might alfe<ft any 
“ matter, even of the greateft importance, and 
“ w'hich the ftar-chamber took care to fee 
“ more rigoroufly executed than the laws 
“ themfelvcs 

In anfwcr to this, it will perhaps be thought 
fufficient to obferve, J^hat anciently the crown 
poflefled no Icgiflative power ; that royal pro- 
clamations were firft declared to have the 
force of laws, in the latter part of the reign 
of Henry the eighth ; that even then, this 
force was given them under great reftric- 

* Hist, of Eng. vol. V. Appendix 3. 
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tions, and in fingular cafes ; and that in the 
beginning of the fubfequent reign, ft was en- 
tirely abolifhed by the fame^ authority from 
which it had proceeded. 

If the ftar-chamber, therefore, fupported this 
power in the reign of Elizabeth, it muft have 
been in direft violation of the conftitution ; 
and it is not likely, that ftretches of this kind 
would often be attempted. But let us con- 
fider what were the proclamations iflued in 
this reign, which the ftar-chamber had an 
opportunity to enforce. In virtue of the papal 
fupremacy, with which llie was invefted, Eli- 
zabeth prohibited prophecyings or particular aft 
Icmblies inftituted for fanatical purpofes, and 
not authorized by the church Having the 
regulation of trade and manufadlurcs, fhe alfo 

* In the fifth of Elizabeth there was passed an aft, con- 
iormable to a preceding one in the reign of Edward the 
§ixth, against fond and fantastical prophecies concerning the 
queen and diver} honourable persons^ which, it seems> had a 
tenaency to stir up sedition. From the namc^ it is not un- 
Kkely that the assemblies, alluded to in the proclamation 
above-mentioned, were supposed guilty of the like prac- 
tices, and that Elizabeth was merely following out the in- 
tention of an ad of parliament. 
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prohibited the culture of woad, a plant ufed Ibar 
the purpofe of dying. And, as a diredlor of 
ceremonies, preferibing rules for the dreft of 
thofe who appeared at court, or in public 
places, (he gave orders that the length of the 
fwords, and the height of the ru(Fs then in 
fafhion, fhould be diminilhed. Thefe are the 
important inftances adduced in order to prove 
that Elizabeth fuperfeded the authority of adls 
of parliament, and affumed the legiflative power 
in her own perfon. 

3 . The fame hiftorian appears to conceive, 
that, among other branches of prerogative exer- 
cifed by Elizabeth, was that of im;, -.(ing taxes. 
“ There was,” he remarks, “ a fpecies oijhip- 
money impofed at the time of the Spanifli 
“ invafion : the feveral ports were required to 
equip a certain number of vcfTels at their 
“ own charge ; and^ fuch was the alacrity of 
“ the people for the public defence^ that fome 
“ of the ports, particularly London, fent doable 
“ the number demanded of them And in 

a fubfequent period of the Englifh hiftory, hav- 
ing mentioned a requitition made by Charles 

* Vol. . Appendix 3. 
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the firft, that the maritime tbwns, togethcywith 
the adjacent counties, fhould arm a certa n nurii* 
her of veflcls, he adds ; “ This is the firft ap* 
“ pearance, in Charles’s reign, oflhip-money ; 
** a taxation which had once been impofcd by 
“ Elizabeth, but which afterwards, when carried 
“ fome fteps farther by Charles, occafioned fuch 
** violent diftontents 

Ship-money was originally a contribution by 
the maritime towns, for the fupport of the 
fleet, correfponding, in fome meafure, to the 
feutages which were paid by the military 
people in room of perfonal fervice in the field. 
When it erne, therefore, to be a regular af- 
fetTmcnt, exadled by public authority, it fell of 
courfe under the regulation of parliament; and, 
like other taxes, being gradually pulhed be- 
yond its original boundaries, was extended to 
the counties in the neighbourhood of the fca, 
and at length to the moft inland parts of the 
kingdom. To oppofe an invafion which 
threatened the immediate deftruftion of her 
empire, Elizabeth had rccourfe to the cufto- 
mary afliftance of the fca-port towns ; and, fo 
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far from iifing compulfion to procure it, was 
freely funplied with a much greater force than 
file required. How can this meafure be con- 
fidcrcd as analogous to the condu6l of Charles 
the firft, in levying that Jliip-money, which 
gave rife to fuch violent complaints ? The 
contribution obtained by Elizabeth was alto- 
gether voluntary : that which was levied by 
Charles was keenly di/puted by the people, and 
enforced by the whole power of the crown. 
The fupply granted to Elizabeth was furnifhed 
by the maritime towns only ; who, by their 
employment and fituation, were connedled 
with the equipment of vefTels : that which was 
extorted by Charles, had been converted into a 
regular tax; and was impofed upon the na- 
tion at large. The flilp-moncy of Elizabeth 
was procured in a fingle cafe, and one of fuch 
extraordinary neceffity, as would have cxcufed 
a deviation from the common rules of govern- 
ment. But the fhip-money of Charles was not 
palliated by any pretence of neceflity ; it ^vas 
introduced, and, notwithflauding’the clamours 
of the people, continued for a confidcrable pe- 
riod, with the avowed intention of enabling 
the king to rule without a parliament. 


4. But 
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: 4. But the chief ground of this opinion, 
concerning the tyrannical behaviour of Eliza- 
beth, and the defpotical nature of her govern- 
ment, appears to be her interference in the de- 
bates of parliament ; her imprifonment of 
members for prefuming to urge the profecution 
of bills, after flic had put a negative upon 
them ; and the tamenefs with which parlia- 
ment fubmitted to thofe exertions of preroga- 
tive. 

It muft be confefled, that if, in the prefent' 
age, a Britifh monarch lliould adl in the fame 
manner, and fhould meet with the tame ac- 
quiefcence from parliament, we might reafon- 
ably conclude that our freedom w'as. entirely 
deftroyed. But the fubmiffion of that aflembly, 
at a period when the order, in which the king’s 
negative fliould be interpofed, was not invari- 
ably determined, does not argue the fame cor- 
ruption ; and therefore will not warrant the 
fame conclufion. Whatever might be the 
view entertained by Ibme members ot parlia- 
ment in that age, the greater part of them 
w'erc probably not aware of the confequenccs 
with which thofe exertions of the crown might 
be attended ; and as, with rcafon, they placed 

great 
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grea.. confidence in the queen’s intentions, 
jealoufy "vas not roufed by a meafure whkb 
did not feem to violate any fixed rule of the 
government. , * 

Neither have w e any good reafbn to infer, 
that, becaufe this point had hitherto been left 
undetermined, the conltitution w as of no value 
or efficacy to maintain the rights of the peo- 
ple. It w’as, no doubt, a great defedl in the 
political lyftcm, that the king might put a 
flop to any bill depending in parliament, and 
prevent any farther debate w ith relation to it. 
But even this power of the Ibvereign was far 
from rendering the government defpotical. By 
means of it, he might the more effeClually de- 
fend his own prerogative, but it could not en- 
able him to encroach upon the liberty of the 
fubjebl. The parliament, without whofe au- 
thority no innovation could be made, was the 
lets capable of introducing any new' regulation* 
but not the lefs qualified to maintain the go- 
vernment as it flood. The power of taxation, 
at the fame time, threw a prodigious weight 
into the fcale of parliamentary influence. By 
the increafing expence of government, a con* 
fcquencc'of the improvement of arts, and the 
voi,. II. H H advancement 
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advatnccment ofluxury, theold revenues of the 
Crown beeame daily more inadequate to the 
demands of the fbvcrcign ; which laid him 
under the neceflity of making frequent appli- 
cations to parliament for extraordinary fupplics. 
This, :!s it reduced him to a dependence upon 
that aflembly, enabled it to take advantage of 
his neceffitics, and to extort from him fuch 
conceffions as experience had (hown to be rc- 
quifite for fccuring the rights and privileges of 
the people. 

5. According to Mr Hume, “ the govern- 
“ ment of England, during that age, how ever 
different in other particulars, bore, in this 
“ rcfpedf, fome refemblance to that of Turkey 
“ at prefent: the fbvcrcign pofTeffed every 
“ pow'er, except that of impofing taxes : and 
“ in both countries this limitation, unfupport- 
“ cd by other privileges, appears rather preju- 
“ dicial to the people. In Turkey, it obliges 
“ the Sultan to permit the extortion of the 
bafhaws and governors of provinces, from 
‘‘ whom he aftetw'ards fqueczes prefents, or 
“ takes forfeitures. In England, it engaged 
the queen to erefl monopolies, and grant 
patents for exclufive trade : an inven-, 

tion 
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" t'ioa fo pernicious, that had fhe gone on, 
“ during ^ tradl of years, ^t her own rate,* 
“ England, the feat of riches, and arts, and 
“ commerce, v/ould have contained, at pre- 
“ fent, as little induftfy as Morocco, or the 
“ coaft of Barbary 

But furely, in England, the fovercign was 
not polTcfled of every power, except that of 
impofing taxes. The power of Icgiflation was 
veiled in the king, lords, and commons. The 
judicial power was not, in ordinary cafes, ex- 
erciled by the crown, but was diftributed 
among various courts of jufcice ; and though, 
in thefe, the judges, from the manner of 
their appointment, might be fuppofed to fa- 
vour the prerogative, yet the modes of their 
procedure, and the general rules of law, were 
in moll cafes too invariably determined, to 
permit very grofs partiality. The inllitution 
of juries, befidcs, which had long been com- 
pletely ellabliftied in England, was calculated 
to counterbalance this natural bias ofjudge,s, 
and to fccure the rights of the people. Is it 
poffible that, in fuch a government, the power 

* History of England, vol. V. Appendix 3. 
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ofthfc monarch can be ferioufly compared to 
that which prevails in Turkey ? 

The fovereign, indeed, was entitled to ereft 
monopolies, and to grant exclufive privileges ; 
which, in that period, wxre thought necell'ary 
for the encouragement of trade and manufac- 
tures. That thefe grants w’ere often beftowed 
for the purpofe merely of deriving a pecuniary 
advantage to the crown, it is impoffible to 
deny. But who can believe that the perqui- 
fitcs, arifing from this branch of the preroga- 
tive, or from fuch of the feudal incidents as 
were flill of an arbitrary nature, were ever 
likely to defray the extraordinar)'^ expences of 
the crown, and to fuperfede the neceffity of 
foliciting taxes from parliament ? 

The ftar- chamber, and the court of high 
commiffion, were doubtle/s arbitrary and op- 
preffive tribunals ; and were in a great mea- 
fure under the direcElion of the fovereign. But 
their interpofition, though juftly the fubjedt 
of complaint, was limited to fingular and pe- 
culiar cafes ; and, had it been pufhed fo far as 
to give great interruption to the known and 
eftabliihed epurfe of juftice^ it would have 
occafioned fuch odium and clamour, as no 

prince 
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prince of common underftanding would be 
willing to incur. 

To be fatisfied, upon the whole, that the 
Englifh conftitution, at this period, contained 
the effential principles of liberty, w'e need only 
attend to its operation, when the queftion 
was brought to a trial, in the reigns of the 
two fucceeding princes. At the commenee- 
ment of the difputes between the houic of 
commons and the two firft princes of the 
Stewart family, the government flood pre- 
cifely upon the fame foundation as in the time 
of Elizabeth. Neither the powers of parliu' 
ment had been encreafed, nor thofe of the 
fovereign diminifhed. Yet, in the courfe of 
that flruggle, it foon became evident, that par- 
liament, without going beyond its undlfputed 
privileges, was pofTcired of fufficient authority, 
not orily to refill the encroachments of prero- 
gative, but even to explain and define its ex-' 
tent, and to eftablilh a more complcat and re- 
gular fyflcm of liberty. It w'as merely by with- 
holding fupplics, that the parlianicnt w'as able 
to introduce thefe important and falutary re- 
gulations. Is the power of taxation, therefore, 
to be confidered as prejudicial to the people ? 

H H 3 Ought 
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Ought it not rather to be regarded as the tbuq- 
dation of all their privileges, and the great 
mean of eftablifiiing that happy mixture of 
monarchy and democracy which we at prefent 
enjoy ? 


Condujion of the Period, from the Norman Con- 
qiiejl. 

When* we review the Engllfh conflitutiqn, 
under the princes of the Norman, the Planta- 
genct, and the Tudor line, it appears to illuf- 
trate the natural progrefs of that policy which 
obtained in the weftern part of Europe, with 
fuch peculiar modifications, as might be ex- 
pe<f}ed, in Britain, from the fituation of the 
country, and from the charadcr and manners 
of the inhabitants. By the completion of the 
feudal lyitem, at the Norman conquefl, the 
authority of the fovercign was confidcrably cn- 
crealcd ; at the fame time that his powers, in 
conformity to the pradice of every rude king- 
dom, were, in many refpeds, diferetionary and 
uncertain. The fubfcquent progrefs of govern- 
ment produced a gradual exaltation of the 

crown ; 
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CFoWn ; but the long continued ftruggle bc». 
tween the king and his barons, and the feve- 
ral great charters which they extorted from 
him, contributed to afcertaln and define the 
extent of his prerogative. While the monar- 
chy was thus gaining ground upon the an- 
cient ariflocracy, the conftitution was acquir- 
ing fomething of a regular form, and, by the 
multiplication of fixed laws, provifion was 
made againfi: the future exertions of arbitrary 
power. 

By the infular fituatiqn of Britain, the Eng- 
lilli \yere little expofed to any foreign invafion, 
except from the Scots, whole attacks were fel- 
dom very formidable : and hence the king, 
being prevented frorrj engaging in extenfive 
national enterprizes, was deprived of^thofe nu- 
rnerous opportunities for fignalizing his mili- 
tary talents, and for fecuring the admiration 
and attachment of his fubjeds, which were 
enjoyed by the princes upon the neighbouring 
continent. Thus the government of England, 
though it proceeded in a fimilar'courfc to that 
of the other monarchies in Europe, became 
h-Ts abfolute than the greater part of them ' 

JI H 4 uP.'j 
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find gave admittance to many peculiar inftitu- 
tiom in favour of libertv. 

The fame infular iituation, together with 
the climate and natural produce of the coun- 
try, by encouraging trade and manufadures, 
gave an early confequence to the lower order 
of the inhabitants ; and, by uniting their in- 
tereft with that of the king, in oppofing the 
great barons, difpofed him to encreafe their 
weight and importance in the community. 
Upon this account, when the crowm had at- 
tained its greateft elevation, under the princes 
of the Tudor family, the privileges of the 
commons were not regarded as hoftlle to the 
fbvereign, but were cherilhcd and fupported 
as the means of extending his authority, 

In cor^^quence of thefe peculiar circum- 
ftances, the government of England, before 
the acceffion of James the firft, had come to 
be diftinguKhed from that of every other king- 
dom in Europe : the prerogative was more li- 
mited ; the national affembly was conftituted 
upon a more popular plan, and pofleffed more 
Cxtenfive powers ; and, by the intervention of 

juries,. 
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jtirlts, the adminiftration of juftice, iQ a'ixian><> 
ner confident with the rights of the people 
was better fecured. 

Thefe peculiarities, it is natural to fuppofe, 
could hardly efcape the attention of any perfon, 
even in that period, who had employed him- 
fclf in writing upon the government of his 
country. And yet the hillorian, whom I for» 
merly quoted, imagines that, before the reign 
of James the firft, the Englifli had never dif- 
covered any difference between their own con- 
ftitution and that of Spain oi; France ; and 
declares that he has not met with any WTi- 
“ ter in that age, who fpeaks of England as 
** a limited monarchy, but as an abfolute one, 
where the people have many privileges*.” 
This appears the more extraordinary, as fo- 
reigners, he acknowledges, were fufficiently 
fenfible of the diftintlion. “ Philip de Co- 
mines remarked the Englifli confiitution to 
be more popular, in his time, than that of 
“ France. And Cardinal Bentivoglio men- 
tions the Englifli government as fimilar to 
that of the Low Countries under their 

* See note Q, at the end of vol. VI. 
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** princesj rather than to that of France or 
** Spain 

To prove that Englifli authors did not con- 
ceive their government to be a limited monar- 
chy, it is farther obferved, that Sir Walter 
Raleigh, a writer fufpe£led of leaning towards 
the puritanical party, divides monarchies into 
fuch as are entire, and fuch as are limited or 
r grained ; and that he clafles the Englifli go- 
vernment among the former. It muft be ob- 
lerved, however, that by a limited monarchy, 
in this paflage, is meant that in which the 
king has not the fovereignty in time of peace, 
as in Poland. This is the explanation which 
the author himfelf gives of his dodrine. 

But not to inflfl: upon the expreffions of Sir 
Walter Raleigh, a courtier, who thought it 
incumbent upon him to write of queen Eliza- 
beth in a fliyle of romantic love ; an adventu- 
rer, continually engaged in prqjedls which re- 
quired the countenance and fupport of the 
prince ; I fliall mention two Englifli writers, 
whofe authority upon this point will perhaps 
be thought fuperior, and whofe opinion is 
much more direct and explicit. 

* See note Q, at tlie end of vol. VI, 
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The firft is Sir John Fortefcue, the lord 
chief ju^ice, and afterwards the chancellor to 
Henry the fixth, who has written a trcatile 
upon the excellence of the Englifh laws, and 
who, from his profeffion, as well as from the 
diftinguifhed offices which he held by the ap- 
pointment of the fovereign, will not readily 
be fufpedted of prejudices againft the preroga- 
tive This author, inftead of conceiving the 
Engliffi government to be an abfolute monar- 
chy, deferibes it in language that feems, in 
every refpe<5t, fuitable to the Hate of our pre- 
fent conftitution. After diftinguiffiing govern- 
ments into regal and poUiical, that is, into ab- 
Iblute and limited, he is at pains, through the 
whole of his work, to inculcate, that the Eng- 
lifli government is of the latter kind, in oppo- 
lition to the former. “ The fecond point, 

“ moft worthy prince, whereof yqu ftand in 

• 

* I’his book was translated Into English, and published 
in the reign of Elizabeth, by Robert Mulcaster, a student 
of law, and dedicated to one of her justices of the* Com- 
men Pleas. From the dedication, it should seem tliat the 
doctrines contained in this publication, were not under- 
stood to be, in any degree, offensive to administration, or 
contrary to the ideas, of the English constitution, enter- 
tained by the lawyers of that reign. 
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*< l<Ear,” (I make ufc of the old tranflation, to 
ftvoid the poffibility of ftraining the expreffion) 
in like manner, and as eafily as the 
other, be confuted. For you (land in doubt 
whether it be better for you to give your 
“ mind to the fludy of the laws of England, 
or of the civil laws ; becaufe they, through- 
“ out the whole world, are advanced in glory 
“ and renown above all men’s laws. Let not 
this fcruple of mind trouble you, O moft 
noble prince : for the king of England can- 
“ not alter nor chahge the laws of his realm, 
at his pleafure. For why, he govcrneth his 
people by power, not only rt'gal but poUiical. 
“ If his power over them were regal only, 
then he might change the laws of his realm, 
“ and charge his fubjeds with tallage and 
“ other burdens without their confent — 

* “ Secundv.m vero, princeps, quod tu formidas, consi- 
mill nec niajori opera clidetui'. Dubitas ncmpe, an 
“ Anglorum legum, vel civilium ftudio te conferas, dum 
civiles supra humanas cunftas leges alias, fama per orbem 
“ extollat gloriosa. Non te conturbct, fili regis, hae mentis 
‘‘ cvagatio: nam non poteft rex Anglia; ad libitum suum, 
“ leges inutjre regni sui. Principatu namque, nedum regnli, 
sed et politico, ipse suo populo dominatur. Si rcguli tantuin 
“ ipse praiesset iis, leges regni sui mufare ills posset, talla- 

“ ghim 
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Tlie aim of a limited monarchy h)?>afterwir(h 
explains more fully. “ Now you underftand/* 
fays he, “ moft noble prince, the form of ra* 
“ ftitution of a kingdom political ; whereby 
“ you may meafure the power, which thft 
“ king thereof may cxercife over the law, and 
fubjedts of the fame. For' fuch a king is 
“ made and ordained for the defence of the 
“ law of his fubjeds, and of their bodies, and 
goods, whereunto he rccciveth power of his 
“ people, fo that he cannot govern his people 
** by any other power — Then follows a 

more particular application of this dodrine 
to the conftitution of England. “ Now whe- 
“ ther the ftatutes of England be good or not, 
“ that only remaincth to be difculTcd. For 
“ they proceed not only from the prince’s 
“ pleaiure, as do the laws of thofc kingdoms 


glum quoque at caeterft onera eis imponer : ipsis inconsul^ 
tis.” — FortescuCj de Laudtbus Legum Anglia^ c. 9. 

# Habes in hoc jam, princeps, mstltuti omnis politici 
regni formam, ex qua metire poteris potestatem quani rex 
ejus in leges ipsius, aut subditos valeat cxcrcere. Ad tute* 
lam namque legis subditorum, ac eorum corporum, et bo« 
norum, rex hujusmodi eredlus est ; et ad hanc potest:item 
a populo effluxam ipse habet, quo ei non licet potestate 
alia suo populo dominari.” — Cap. ij. 
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** that a«pfc ruled only by regal government* 
** where fometimes the ftatutes do fo procure 
" the fingular commodity of the maker, that 
** they redound to the hinderance and damage 
of his fubjeds. — -But ftatutes cannot thus 
“ pafs in England, for fo much as they are 
“ made, not only by the prince’s plcafure, but 
“ alfb by the alfent of the whole realm : fo 
** that of neceflity they muft procure the 
wealth of the people, and in no wife tend 
** to their hinderance *■.” — After ftating fome 
objc^lions, in the name of the prince, he goes 
on ; Do you not now fee, moft noble prince, 
** that the more you objed: againft the laws of 
“ England, the more worthy they appear ? — I 
“ fee plainly, quoth the prince, that in the 
“ cafe wherein you have now travailed, they 
have the pre-eminence above all other laws 

* Statiita tunc Anglorum, bona sint necne, solum restat 
eyplorandum. Non enim emanant ilia ^ princ^ipis solum 
voluntate, ut leges in regnls qu^e tantum regaliter guber- 
nantur, ubi quandoque statuta ita const ittitentis pl*ociirant 
cominodum singularc, quod in ejlis subditorum ipsa re- 
dundant dispendium. — Sed non sic Angliac statuta oriri 
possunt, dum riedtim principis voluntate^ ied et tot his reg?ii 
assensu^ ipsa conduntur, quo populi laesuram ilia efficere 
nequeunt, vel fton eorum commodum procurare 
Cap. i8. 
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“ of the world ; yet we have heard that fbine 
“ of my progenitors, kings of England, have 
“ not been pleafed with their own laws, and 
“ have therefore gone about to bring in the 
“ civil laws to the government of England, 
“ and to abolifh their own country laws. For 
“ what purpofe and intent they fo did I much 
marvel. — You would nothing marvel there- 
“ at, quoth the chancellor, if you did deeply 
“ confider with yourfclf the caufc of this in- 
“ tent. For you have heard before, how that 
among the civil laws, that maxim or rule is 
“ a fentcnce moll; notable, which thus lingeth, 
“ The prince s pleajnrc Jlandcth in force of a law, 
“ quite contrary to the decrees of the laws of 
“ England, w'hcreby the king thereof ruleth 
“ his people, not only by regal but allb by po- 
“ litical government ; infomuch that, at the 
“ time of his coronation, he is bound by an 
“ oath to the obfcrvance of his ’owti law r 
“ which thing fome kings of England, not 
“ well brooking, as thinking that thereby they 
Ihould not freely govern tlfeir fubjedis as 
“ other kings do, vvhofe rule is only regal, 
governing their people by the civil law, 
“ and chiefly by that forefaid maxim of the 

“ fame 
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^ iame law, whereby they, at their pleafufc# 
^ change laws, make new laws, execute pu- 
•* nilhments, burden their fubjeds with char- 
** ges ; and alfo, when they lift, do determine 
** controverlles of fuitors, as pleafeth them. 
** Wherefore thefe your progenitors went 
** about to caft off the yoke political, that they 
** alio might rule, or rather rage over the 
people their fubjeds in regal wife only : not 
** confidcrlng that the power of both kings is 
equal, as in the forefaid treatife of the law 
“ of nature is declared ; and that to rule the 
“ people by government political is no yoke, 
“ but liberty, and great fecurity, not only to 
the fubjeds, but alfo to the king himfelf, 
and further no fmall lightening or eafement 
** to his charge. And that this may appear 
** more evident unto you, ponder and weigh 
the experience of both regiments ; and be- 
“ gin with the king of France, perufiiig after 
“ what fort he ruleth his fubjeds, by regal go~ 
vernment alone : and then come to the effed 
of the joint governance, regal and political, 
“ examining by experience how and in what 
manner the king of England governeth his 

“ fubjeds.’l 
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fubjc(5ls After thefe obfervations, the 
author, ir two feparate chapters, contrafts the 

* Nonne vides jam, princeps clarissime, leges Angliae 
tanto magls clarescerc, quanto eisdem tu amplius reluc- 
taris? Pr weeps y video, inquit, ct eas inter totius orbis 
** jura (in casu quo tu jiim sudasti) praefulgere considero ^ 
tamen progenitorum meorum Angliae regnum quosdam 
“ audivimus, in legibus suis minime dcle<5latos', satagentes 
preinde leges civiles ad Angliae regimen inducere, et 
patrias leges repudiare conatos : horum revera consilium 
vehementer admiror. Canccllarius, Non admirareris, 
Princeps, si causam hujus conaminis mente solicita per- 
** tractares. Audisti narnque superius quomoclo inter leges 
civiles prxcipiia sententia est, maxima sivc regula ilia 
** qu3e sic canit, quod prhicipi placuit Icgis hahet vigorem : 
“ qualiter non sanciunt leges Anglix, dum neclum regaUic)\ 
“ sed et polkice rex ejusdem dominatur in po})uliim suum, 
quo ipse in coronatione sua ad Icgis sux observantiain 
“ astringitur sacrarnento; quod reges Anglix xgre ferentes, 
“ putantes proinde se non libere dominari in subditos, ut 
facient reges regdtter tantum principantes, qiii lege civili, 
et potissime predicta legisi\lius maxima, regul mt plebem 
suam, quo ipsi, ad eorum libitum, jura mutant, nova* 
condunt, pcenas infligunt, et oncra imponunt subditis 
suis, propriis qiioquc arbitriis^ contendentium, cum ve- 
lint dirimunt lites. Quare moliti sunt ipsi progcniioie^ 
tul liocjugum poViUcum abjicere, ut consimilkcr ct ip:i 
“ in subjcctum populum rvgaliter tantum dominari, sed 
potuis debacchari queaiit: non attendentes quod xqua]»‘. 
“ est utriusque regis potentia \ ut in prcdicto tractatii df 
natura Ugh naiur<? docettir j et quod non iugum sed 15- 
VOL, n. T j berta- 
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mirery |)roduced by the ablblute government 
in france with the happinefs refusing from 
the limited monarchy in England. The whole 
treatife is well worth an attentive perufal ; as 
it contains the judgment of a celebrated law- 
yer, concerning the mixed form of the Eng- 
lifti conftitutlon, at a period when fome have 
conceived it be no left arbitrary and defpotical 
than that which was eftabliflied in France or 
in any other kingdom of Europe. 

It will occur to the reader, that the opinion 
of Sir John Fortefeue, in the paflages above 
quoted, is widely different from that of Mr. 
Hume, who maintains that the legiflative 
power of the Englifh parliament was a mere 
fallacy. 

The other Englifh writer, from whole au- 
thority it appears that the government of Eng- 

“ bertas csi polhice regere populum, securitas quoque max- 
“ ima neduin plebi, sed et ipsi regi, allevatio etiam non 
“ minima solicitudinis suie. Quae ut tibi apertius pateant, 
“ uTiusque regiminis experientiam percunctarc, et a re- 
" gimine tantum regali, qualiter rex Francise principatur in 
“ snbdito^suoB, exordium sumito : deinde a regalis et poli- 
*' tici regiminis eiFectu, qualiter rex Anglise dominatur in 
sibi subJitos populos, experientiam quaere.” Vide cap, 
32, 33. 34 - 
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land was, at this time, underftood to be a li- 
mited monarchy, is Sir Thomas Smith, l dif- 
tingu’rflied lawyer, and principal fccretary both 
to Edward the fixth and to Elizabeth. In his 
Commoyivoealth of Kiiglaiid ; a work which 
unites liberality of fentiment with fome phi- 
lofophy ; this author, after explaining the ori- 
gin and progrefs of government, has o^'caflon 
to conlider more particularly the nature of the 
Englifli conftitution. “ The moft high and 
ablblute power,” fays he, “ of the realm of 
England, confifteth in the parliament. — The 
parliament abrogateth old laws, maketh new, 
giveth order for things paft, and for things 
“ hereafter to be followed, changeth rights 
and pofleffions of private men, legitimateth 
“ baftards, eftablifheth forms of religion, al- 
'* tereth weights and mcalures, giveth form 
** of fucceffion to the crown, dofincth of 
“ doubtful rights, whereof no law is already 
“ made, appointeth fubfidics, tallies, taxes, 

‘‘ and impofitions, giveth moft. free pard&ns 
“ and abfolutions, reftoreth in blood and 
“ name, as the hlghcft court, condemneth 
“ or abfolvcth them whom the prince will 
112 “ put 
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put to that trial. And, to be Ihort, all 
“ tl^if ever the people of Rome might do, 
cither in cmturlatis, comiiiis, or trihutis, the 
“ fame may be done by the parliament of 
“ England, which reprefenteth, and hath the 
power of the whole realm, both the head 
and the body, h'or every Englilhman is 
“ intended to be there prefent, either in per- 
“ foil or by procuration and attorney, of what 
“ prchemincncc, ftate, dignity, or quality fo- 
ever he be, from the prince to the loweft 
“ perfon of England. And the confent of 
“ the parliament is taken to be every man’s 
” confent^.” — Among the jirivilegcs of par- 
liament, mentioned by this well-informed wri- 
ter, one is, that the members “ may frankly 
“ and freely fay their minds, in difputing of 
“ fuch matters as may come in queftion, and 
“ that without offence to his majefty ■j'.” — 
He alfo enumerates the fevcral branches of the 
prerogative ; fuch as that of making peace 
and war, of coining money, of appointing the 
liigher officers and magiftrates of the realm, 

^ Commonwealth of England, b. ii. cL. 2. 

1- Ibid. ch. 3. 


of 
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of drawing the tenths and firft fruits of ecclc- 
fiaftical benefices, of ifluing writs afidii^cu- 
tions, of levying the wardlhip, and firft iparri- 
age, of all thofe who hold of the king in chief. 
What he fays concerning the dlfpenfing power 
of the fovereign deferves particular notice, as 
he mentions the foundation of that power, and 
the limitations under which it was underftood 
to be exercifed. 

The prince,” he obferves, '' uieth alfo to 
“ difpente with laws made, whereas equity 
“ requireth a moderation to be had, and with 
“ pains for tranfgrefling of laws, where the 
“ pain of the law is applied only to the prince. 
“ But where the forfeit, (as in popular a(n:ions 
chanceth many times) is part to the prince, 
“ the other part tp the declarator, detector, or 
“ informer, there the prince doth difpenfe for 
his ow'n part onlj. Where the criminal is 
“ intended by inquilltion (that manner is cill- 
ed with us at the prince’s fult) the prince 
“ giveth abfolution or pardon, yet with a 
“ claule 7nodo Jlct redltis in ciiria, that is to fay, 
“ that no man objedt againft the offender. 
Whereby, uotwithftanding that he hath the 

“ prince’s 
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** prince’s p^friflon, if the perfon offended will 
** ta||i*H|k)n him the accufation (whi''h in our 
** Ja^guage is called the appeal) in cafes where 
** it lieth, the prince’s pardon doth not ferve 
“ the offender With what reafon, there- 


fore, or plaufibility, can it be afferted, that no 
lawyer, in the reign of Elizabeth, conceived 
the Englifli conftitution to be a limited mo- 
narchy ? 

In perufing thefc accounts of the Englifh 
government, we cannot fail to remark, that 
they are fo little enforced by argument, and 
delivered with fuch plainnefs and fimplicity, 
as makes it probable that they contained the 
dodrincs univerfally received in that age, and 
which had never been the fubjedof any doubt 
or controverfy. 

The views of this Important queftion, which 
have been fuggefted by other writers, it is not 
my intention to examine. But the opinions 
of this eminent hiftorian are entitled to fb 


much regard, and appear, in this cafe, to have 
fo little foundation, that I could not help 
thinking it improper to pafs them over in 


^ Commonwealth of England, b. II. ch. 4. 

fxlencc. 
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filcnce. The improvements ma(fe in the Eng- 
lifli government, from the Ac 

houfe of Stewart to the prefent time, ;^ith 
the prefent ftate of the Britilh conftitution in. 
all its principal branches, arc intended for the 
Hibjed of a future inquiry. 
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